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tory," and have not been cost-effective. Arguer one then delineates
the horrors of life in poverty, and so on. "By the end of this red herring,
the audience is in tears. If the audience does not think [arguer two]
is racist, it certainly thinks [arguer two] is insensitive. ' ' Arguer
two had not denied the existence of the problem but had instead attacked
the quality of the specific proposal.

XII. Suppressed Evidence

This phenomenon "occurs whenever an argument is stated and relevant
damaging information is either intentionally or negligently omitted."' 4

According to one professional logician,

[sluppressed evidence is a fallacy of presumption and is closely related
to begging the question.... The fallacy consists in [sic] passing off
what are at best half-truths as if they were the whole truth, thus making
what is actually a defective argument appear to be good. The fallacy
is especially common among arguers who have a vested interest in the
situation to which the argument pertains.'"

Where I'm from we call this lying orfraud when we think its intention-
al. Even when its negligent, we still call it misrepresentation.10 6

Landau focuses on the suppression of governing authority in "legal
briefs. 10 7 "The most common example of this error in the legal context
is conveniently forgetting to mention a case that is on point but that
reaches an undesirable conclusion."'10 Actually, it is just as common

103. CAPALDI, supra note 15, at 129; see also FEARNSDE & HOLTER, supra note 15, at
124-25 ('Clamorous Insistence on Irrelevancies: 'red herring"').

104. Landau, supra note 15, at 93.

105. HURLEY, supra note 15, at 142.

106. See also MODEL RuLEs OF PROFESSIONAL CONDUcr 33(a)(1) & (3), and 4.1.
Nevertheless, it goes on a lot a law school faculty meetings.

107. This is an oxymoron. Compare Marson v. Jones & Laughlin Steel Corp., 87 F.RD.
151, 152 n.1 (ED. Wis. 1980).

108. Landau, supra note 15, at 93. See aLso DE MORGAN, supra note 14, at 263-64. "Another
common form of the ignoratio elenck lies in attributing to the conclusion asserted some ultimate
end or tendency... the great fallacy of all,... the determination to have a particular conclusion,
and to find arguments for it .... The perpetual and wilful fallacy... is the determination
that all argument shall support, and no argument shall shake, the conclusion." Id. at 263-64.
In this regard, the advocate can lie to himself or herself, as well as to the opponent. After
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for lawyers to misquote authorities, distort authorities, or cite authorities
out of context.3 9 One of my favorite examples comes from a New
York case in which a defendant quoted from a case, omitted a sentence,
and thereby reversed the meaning intended."' The effect was similar
to that found in movie and book promotions. For all we know, the critic
may have said "the greatest example of a bad movie in years." But
the quote will appear as "the greatest... movie in years." The New
York court rebuked counsel:

With these qualifying words which were omitted, it will be seen that
the rule is not as counsel states it. This court has frequently admonished
counsel of the futility of attempting to mislead the court by misquotation
of authority. It not only generally is unsuccessful, but its effect upon
counsel's standing with the court is such that reputable counsel would
avoid."'

This is not a new tactic, and we cannot blame this one on the degenera-
tion of teaching at American law schools. In the trial of Aaron Burr,
William Wirt thought he had caught his opponent in the act:

I will not, in commenting on the gentleman's authorities, thank the
gentleman with sarcastic politeness for introducing them, declare that
they conclude directly against him, read just so much of the authority
as serves the purpose of that declaration, omitting that which contains
the true point of the case which [he] makes against me; nor, forced
by a direct call to read the part also, will I content myself by running
over it as rapidly and inarticulately as I can, throw down the book with
a theatrical air and exclaim "Just as I said," when I know it is just as
I had not said. 2

In my opinion, these games are a trivial matter compared to the
suppression of (factual) evidence, particularly by prosecutors. A lawyer's
obligation to "volunteer" adverse facts to the opponent (in the absence

all, the word fallacy is derived from the Latin-fallo, fallere, fefelli, falsum (f.tr.)--to deceive

or cheat.

109. See infra section XV notes 136-40.

110. Carmen v. Fox Films Corp., 204 AD. 776, 198 N.Y.S. 766 (1923).

111. Carmen, 198 N.Y.S. at 766. See also, e.g., UNDERWOOD & FORTUNE, supra note
37, at 286-89; J. Michael Medina, Ethical Concerns in Civil Appellate Advocacy, 43 Sw. LJ.
677, 698-703 (1989).

112. HENRY HARDWiCKE, THE ART OF WINNING CAsES 439 (1894).
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of a triggering discovery request) has, at least until recently,U been
much more limited than the lawyer's obligation to disclose adverse legal
authority. By long-established tradition, a prosecutor has had a special
obligation to disclose exculpatory evidence. " 4 This duty has been
incorporated into the codes of professional responsibility" and has
even been recognized as being part and parcel of constitutional "due
process."11' 6 Unfortunately, the plethora of professional pronouncements
regarding the duty only serve to underline the reality-that prosecutors
regularly violate the rules and, all too often, go unpunished.11 7

XII. False Analogy

A logician would describe an analogy as an argument in the following
form:

A resembles B in respect to the possession of the property X.
A also possesses the property Y.
Therefore, it is inferred that B also possesses the property Y. 11

One of the late Irving Younger's best gag lines turns on the proposition
that, in arguing matters of law at least, almost habitually, lawyers will
reason by false analogy.

Because society keeps changing, judges must now and then deal with
new issues. But novelty scares judges. They look for something in
the new issue that is familiar; and once they find it, they treat the new
problem as though it were the familiar thing. Lawyers and judges reason,
in other words, by false analogy.

113. MODEL RULES OF PROFESSIONAL CONDUCT Rule 4.1, cmt. 1.
114. RICHARD DuCANN, THE ART OF THE ADVOCATE 38 (1964) (discussing the British

tradition); United States v. Burr, 25 F. Cas. 30 (D. Va. 1807).

115. MODEL RULES OF PROFESSIONAL CONDuCT RULE 3.8(d); ABA MODEL CODE OF
PROFESSIONAL RESPONSmlLrTY DR 7-103(B); STANDARDS HR CRIMINAL JusTiCE, THE
PROsECUrION FuNCTION 3-3.11(a).

116. See Brady v. Maryland, 373 U.S. 83,83 S. Ct. 1194, 10L. Ed. 2d 215 (1963); United
States v. Bagley, 473 U.S. 667, 105 S. Ct. 3375, 87 L. Ed. 2d 481 (1985).

117. Read v. Virginia State Bar, 357 SE.2d 544 (Va. 1987); Richard A. Rosen, Disciplinary
Sanctions Against Prosecutors for Brady Violations: A Paper Tiger, 65 N.C. L. REv. 693 (1987);
Cris Carmody, The Brady Rule: Is It Working?, NAT'L L., May 17, 1993, at 1, 30.

118. FISCHER, supra note 9, at 243; CoPT, supra note 15, at 380 (explaining a similar exercise);
HURLEY, supra note 15, at 129-31 (discussing "weak analogy" as a form of fallacy, for here
again, argument by analogy is a matter of induction and not deduction).

19941

HeinOnline  -- 18 Am. J. Trial Advoc. 183 1994-1995



AMERICAN JOURNAL OF TRIAL ADVOCACY

Pick up any advance sheet, and wherever your eye happens to fall you
will likely find-whatever the court, whatever the jurisdiction, whatever
the nature of the case-a perfect example of legal reasoning. It will
go something like this: Here is a candlestick. It is cylindrical, and
it gives light. Here is a broomstick. It is cylindrical. Therefore, a
broomstick gives light. The instant we see something that the new
problem is like, we treat the new problem as though it were identical
to the thing it is like, without ever stopping to ask the deeper question,
is the likeness a mere accident or does it have something to do with
the essence of things?"

Analogies are a powerful tool in argument. They "can brilliantly
reinforce a reasoned argument," and can "suggest and persuade, inform
and illustrate, communicate and clarify."1'2 "The greatest weapon
in the arsenal of persuasion is the analogy, the story, the simple compari-

son to a familiar subject. Nothing can move the jurors more convincingly
than an apt comparison to something they know from their own experi-
ence.... .121 Craig Spangenberg offered a good analogy on the subject
of "due care" under the circumstances of a particular case:

If you were loading potatoes into a wagon in the field, you'd pick them
up on the fork and heave them toward the wagon. You wouldn't be
much concerned if one potato fell off, would you? One potato isn't
worth much, and if it fell off, it wouldn't hurt anyone. But suppose

119. IRVING YOUNGER, HEARSAY: A PRAcTICAL GUmE THROUGH TnE TmcxEr 90 (1988).
For examples in reported appellate opinions see FEARNsIDE & HOLTHER, supra note 15, at
24; Landau, supra note 15, at 76. Of course, lawyers are not the only persons dependent on
analogies. "Most of our everyday inferences are by analogy.... Analogy is at the basis of
most of our ordinary reasonings from past experience to what the future will hold." COPI,
supra note 15, at 378. Actually, it seems to me that Copi overstates the case for analogies.
Are all forms of inductive thinking matters of analogy? In any event, Abraham Fraunce, our
Elizabethan Lawyer-Logician cited in note 15, added to his list of improper and logic-abusing
arguments the fallacy of "False Analogy" (and, curiously, one of "False Testimony").

120. FISCHER, supra note 9, at 244. Copi notes:

[A]nalogies are very often used nonargumentatively, and these different uses should
not be confused. ... [Analogy may be used] for the purpose of lively description
... [or may be] used in explanation, where something unfamiliar is made intelligible
through being compared to something else, presumably more familiar, to which it has
certain similarities.... The use of analogies in description and explanation is not
the same as their use in argument, though in [any given case] it may not be easy to
decide which use is intended.

COPI, supra note 15, at 379.
121. Spangenberg, supra note 27, at 13, 16.

[Vol. 18:151

HeinOnline  -- 18 Am. J. Trial Advoc. 184 1994-1995



LOGIC AND THE COMMON LAW TRIAL

you were loading nitroglycerin. Then how carefully, how gingerly you
would carry it and place it in someone else's hands, wrapped in foam
or cotton and protected against vibration. Both acts would be done
with ordinary care; ordinary care in handling great danger, nitroglycerin,
and ordinary care in handling nondangerous potatoes.

In this case the defendant was handling that silent assassin, electricity.
With what care should he handle it? Ordinary care, his honor will tell
you, but care dependent on the circumstances. Where the danger is
great, care that is ordinary in degree must be great in amount, 2

The argument or explanation by analogy is psychologically powerful,
despite the fact that analogy is useful only as an "auxiliary to proof
.. . never a substitute for it .... So successful are analogies in creating
the illusion of sense and certainty that they are widely used as a method
of proof in their own right." An analogy can "persuade without
proof," "indoctrinate without understanding," or "settle an empirical
question without empirical evidence."'

Given the risks of manipulation, perhaps it is fortunate that most
lawyers overlook the analogy, or trot out only the most overused cliche.
We have all had a prosecutor go rustic on us and drone on about how,
when he was a small boy, his father took him hunting. They were looking
for the wily rabbit in a field of snow. Follow the tracks, said the Father,
and you'll find the rabbit; and they found a rabbit at the end of the tracks,
hiding in a hollow log. One assumes that they blew the rabbit away.
But the point the prosecutor will make is that the bunny story explains
why circumstantial evidence should be accepted by thejury. Just follow
the tracks ladies and gentlemen of the jury. Of course, analogies can
turn around and bite you. The defense lawyer may be alert enough
to point out that when we go gunning for rabbits, it does not matter
which one we come upon. In this case, the question is whether the
defendant is the right rabbit. Put that shotgun down for a moment.

One of my friends uses an analogy from his life on the farm to great
advantage in defending criminal cases-the point being that things are
not always as they seem. He relates how his father was trying to assist
a cow during a difficult birth. The little critter was coming out the wrong

122. Id. at 17.

123. FISCHER, supra note 9, at 255-56.

124. Id. at 259.
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way and got stuck. Fortunately a city slicker came by and was good
enough to take orders. The punch line comes when the slicker asks
"How fast was the little one going when it ran into the big one?"

I suppose that there are good ways to turn that story around too-
something about the opponent's perspective or view of the world. I
have akeady noted that the best defense is usually a counter analogy.?

I do not want to think about it any more.

XIV. Law Language

"When I use a word," Humpty Dumpty said, in a rather scornful tone,
"it means just what I chose it to mean-neither more nor less."'

"I put it to you that..." means "For what I am about to say I have
no evidence, but ifI suggest it unpleasantly enough it may find a toehold
in the granite craniums of the jury." ,

Lawyers used to be the masters of the language. They still should be.

I know you lawyers can with ease
Twist words and meanings as you please;
That language, by your skill made pliant,
Will bend to favor every client;
That 'tis the fee directs the sense,
To make out either side's pretence.
When you peruse the clearest case,
You see it with a double face;
For skepticism's your profession;
You hold there's doubt in all expression,
Hence is the bar with fees supply'd;
Hence eloquence takes either side.'

Successful trial lawyers must "exercise their power in court by
manipulating the thoughts and opinions of others, whether by making

125. See Spangenberg, supra note 27, at 16; CAPALDI, supra note 15, at 51-55.
126. CARROiL, supra note 8, at 269.
127. PATKIc ScRmVNoR, EGG ON YOUR INTERFAC--A DIIONARY OF MocmN NoNseB-

33 (1989) (emphasis added).
128. JAMEs RAM, A TREATISE ON FACTS AS SUBJECTS OF INQUIRY BY A JuRY 249 (3d

Am. ed. 1873) (quoting from "To a Lawyer," by John Gay, an English poet and playwright
(1685-1732)).
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speeches or questioning witnesses. ' '19 The "presentational style" and
language used can be as important as the "facts" of a case."

Ethnographic investigations of language variation in trial courtrooms
on the paralinguistic aspects of interactions during witness questioning,
including the emphatic stress placed on certain terms and questions,
on biases in word choice, on the degree of formality in cross-examina-
tions, on the registers of talks and dialects used by lawyers, have shown
that these factors undoubtedly affect the evaluation of testimony, the
credibility of the witness, and the influence on attitudes of jurors. 3'

This is a fancy way of saying that the words, or rather one's choice
of words, count-that language is important. Therefore, plaintiffs' counsel
talk of "collisions" "smash-ups" and "wrecks," while defendants' lawyers
talk of "accidents. ' 1 2 That's why a skilled advocate seeking compensa-
tion in a wrongful death case will use devices such as the so-called
"impact phrase"-"We are now engaged in the grisly audit of death." m

This sort or language may sound corny to law students and other
sophisticates, but it can be quite effective. Naturally, we do not teach
it in law school.

The advocate's arsenal contains many verbal non-argumentative
persuaders including slanters, qualifiers or weaselers, stereotypes and
persuasive cliches, rhetorical and loaded questions, hyperbole on the
one hand and downplayers on the other, and techniques for creating
or exploiting innuendo. I can only hope to footnote some references

129. FREDERICK A. PHILBRICK, LANGUAGE AND THE LAW: THE SEMANTICS OF FORENSIC
ENGLISH vi (1949).

130. Robert J. Kelly & Edward Sagarin, Criminal Justice and the Cretan Liar: Unmasking
Strategies of Dissimulation and Deception, 16 J. CRIM. JUsT. 61, 69 (1988).

131. Id. I just received a "flyer" in the mail advertising a new book styled Trial: Strategy
And Psychology. According to the publisher,

[the book] shows you over 350 little-known psychological tactics, strategies, ploys,
techniques and devices including "Crucial first words" that will impress the Court,
win over the jury, and overwhelm your adversary within the first minute of your opening
statement... Verbal ploys that help make an unsavory client or witness appear in
a positive light when talking to the jury ... cross examination techniques that set
subtle, factual traps... Gestures and body language that psychologically convince
a jury that a witness is lying and so on.

"Flyer," supra (emphasis added). Dear Sirs-Please FAX my copy today!

132. Theodore L Koskoff, The Language of Persuasion, LMG., Summer 1977, at 24, 25.

133. Id. at 26 (quoting Levine, supra note 45).
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for the reader,"m and then move on to discuss a few common (or in
the case of "accent," commonly alluded to) tricks that may or may not
be true fallacies13'

XV. Accent

The fallacy of Accent was one of the original list drawn up by
Aristotle, but it has since been distorted from its original technical
definition. Copi refers to it as a fallacy "committed in argument whose
deceptive but invalid nature depends upon a change or shift in mean-
ing."' 3' He gives as an example the following sentence, which may
be taken to mean different things depending on which of the italicized
words are stressed or accented: "We should not speak ill of our
friends."

37

De Morgan gave us another frequently quoted example.

[Accent (fallacia prosodiae or accentus) is a] very forceful emphasis
upon one word [that] may, according to usual notions, suggest false
meanings. Thus, "thou shalt not bear false witness against thy neighbor,"
is frequently read from the pulpit either so as to convey the opposite
of a prohibition, or to suggest that subornation is not forbidden, or that
anything false except evidence is permitted, or that it may be given
for him, or that it is only against neighbors that false witness may not
be borne."'

I assume that a skilled trial lawyer might mislead a jury by means
of some sort of accent, but I must admit that I am at loss for an example.
Nevertheless Copi goes on at some length about the mischief wrought
by "accent," giving examples like the "making a quotation, where insert-

134. See, e.g., FOGELiN, supra note 15; MOoRE & PARKER, supra note 15; PHILBRICK,
supra note 129. Lawyers rely on other familiar and effective rhetorical devices that we would
not think of as involving rules of logic (or illogic), such as irony and sarcasm.

135. Actually, logicians would classify some of these as fallacies of relevance, and others
as fallacies of ambiguity. Note also that lawyers use body language to persuade, and also employ
"dumb shows" and other questionable tactics to influence juries. See Underwood, supra note
65, at 265.

136. COPI, supra note 15, at 112.

137. Id.

138. DE MORGAN, supra note 14, at 249.

[Vol. 19-151

HeinOnline  -- 18 Am. J. Trial Advoc. 188 1994-1995



LOGIC AND THE COMMON LAW TRIAL

ing or deleting italics may change the meaning," and "[tearing a quotation]
from its context," or "[omitting] words or phrases by the use of dots."L 9

The reader will recall that we already encountered this sort of dirty trick
under the labels of "suppressed evidence" and "distortion."

In any event, virtually any sort of false emphasis can get modem
logicians worked up along these lines. Imagined lawyers, if not real
ones, are supposed to live by the fallacy of accent. Hamblin quotes,
and criticizes, one team of enthusiasts at length, pointing out that they
are inventing "fallacies" under the misleading label of accent. The
passage he takes issue with is this:

The fallacy of special pleading or half-truth may be considered a distinc-
tive kind of illegitimate accent. For if one emphasizes only those circum-
stances favorable to his own case, and conveniently forgets the unfavor-
able circumstances he is wrongfully accenting or stressing only part
of the truth. It must be admitted that special pleading is the stock in
trade of the legal profession. One wonders indeed how an attorney, especi-
ally one who pleads his cases in court, could possibly build a successful
practice without persistent and clever resorting to this fallacy.'

Again, this looks likes "suppressed evidence." In any event, Hamblin
complains that his source lacks a proper understanding of the traditional
and technical meaning of "accent." His gripe seems to be that "accent"
has been stretched like a tent over too many related and unrelated
inhabitants. Of course, as a lawyer, my complaint is that the quoted
material reflects a lack of understanding of, and proper respect for, the
adversary system in general 141 and me in particular.

We may now proceed to two problems arising from the way that
questions are asked. These techniques are, indeed, very commonly
employed in the courtroom.

XVI. Complex (Argumentative) Questions

Thefallacia plurium interrogationum consists in trying to get one answer
to several questions in one. It is sometimes used by banisters in the

139. Copi, supra note 15, at 113.

140. HAMBLIN, supra note 15, at 25 (quoting EDrrm Scnn'R & EDWARD ScHUH, A FIRST
CoussE IN MODERN LOGIc (1960)).

141. See infra section XIX.
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examination of witnesses, who endeavor to get yes or no to a complex
question which ought to partly answered in each way, meaning to use
the answer obtained, as for the whole, when they have got it for a
part.

142

Hidden away in the compound, trick, or argumentative question is an
implicit argument or assertion;' so the question is not simply intended
to trick, trap, or confuse the witness. The question is intended to lead
the jury to a conclusion for which there may be no evidence. Thus,
the question is similar to "innuendo." Some examples: "Have you stopped
beating your wife?" "Have you given up your evil ways?" "What did
you do with the money you stole?"'" "Have you stopped cheating
on exams?" "How long must I put up with your snotty behavior?" "When
are you going to stop talking nonsense?"'

XVII. Innuendo

As in the case of the "compound or argumentative question," "innuen-
do" involves the asking of a question that contains an assertion. In
the case of the compound question, the questioner is trying to trick the
interrogated party into supplying an answer that can be used against
him or her. In the case of innuendo, the interrogator may not care what
answer is made to the question-in fact, the interrogator may not care
if any answer is made. Merely to ask the question (loaded with an
assertion) is enough to get the assumed fact before the jury'-
"waft[ing] unwarranted innuendo into the jury box."'47

142. DE MORGAN, supra note 14, at 269-70.

143. HURLEY, supra note 15, at 139.

144. CoPI, supra note 15, at 98-100.

145. HURLEY, supra note 15, at 13941. Another commentator calls these "banana peel"
questions. MYLES MARTL, MASTERING THE ART OF Q&A: A SURvivAL GUIDE M)R TOUGH,
TRICK, AND HOsTmE QUESTIONS 111-13 (1989). The one about "snotty behavior" comes in
handy at law school faculty meetirgs.

146. United States v. Lewis, 482 F.2d 632, 638-639 (D.C. Cir. 1973); Haynes v. State,
411 N.E.2d 659, 665 (Ind. Ct. App. 1980).

147. Michelson v. United States, 335 U.S. 469, 481, 69 S. Ct. 213, 221, 93 L. Ed. 168,
176 (1948).
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Research appears to support the proposition that jurors can be influ-
enced by such innuendo."' Judges certainly believe that jurors can
be mislead, and the sensitive judge will demand assurances that suspect
questions have a "good faith basis." 9 If the introduction of extrinsic
evidence is permitted, counsel should presumably have competent proof
available and offer this proof in contradiction of the witness who has
denied the matter'o Misconduct may lead to a mistrial or reversal
on appeal of a judgment.'5 1

One of the more amusing cases involving cross-examination by
innuendo involved a bomb triggered by a remote control device. The
following dialogue occurred during the prosecution's cross-examination
of a defense alibi witness:

Q: You said that occasionally Charles Lowe may refer to you
as Pigface?

A: Yes, sir.
Q: Are you the same Pigface that he had go in the Hobby Shop

and buy some remote control devices for him?

The prospector had no evidence that "Pigface" bought remote control
devices in a hobby shop. The prosector was rebuked for his miscon-
duct.' s'

The cross-examination by innuendo is so notorious that it has turned
up from time to time in popular literature. One of the best stories
involved Arthur Train's fictional hero Ephraim Tutt, who turned the
tables on the unscrupulous prosecutor O'Brien. O'Brien had just

148. Saul Kassin, The American Jury: Handicapped in the Pursuit of Justice, 51 OHIO ST.
L.J. 687 (1990).

149. United States v. Bohle, 445 F.2d 54, 73-75 (7th Cir. 1971) (collecting cases), rev'd,
653 F.2d 299 (7th Cir. 1981). Offending counsel may even be put on the stand and grilled
regarding his or her "good faith basis." United States v. Pugliese, 153 F.2d 497, 499 (2d Cir.
1945).

150. Kiefel v. Las Vegas Hacienda, Inc., 39 F.R.D. 592 (N.D. 111. 1966), affd, 404 F.2d
1163 (7th Cir. 1968), cert. denied, 395 U.S. 908 (1969); Marsh v. State, 387 N.E.2d 1346 (Ind.
App. 1979), vacated, 393 N.E.2d 757 (Ind. 1979).

151. See cases cited supra at note 148.

152. United States v. Leisure, 844 F.2d 1347, 1362 (8th Cir. 1988).
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completed an outrageous cross-examination (all by innuendo) of Tutt's
unfortunate client. To cap it off O'Brien overreached himself:

With all the gleeful malice of a Spanish inquisitor about to tear out
his victim's beating heart with a pair of incandescent pincers, the
charming understudy of Satan sauntered nonchalantly up to the witness
and, holding the [book] Professional Criminals of America so that the
jury could plainly read the title, opened the book and rnning his finger
down a page as if to mark the place-and looking up from time to time
as he apparently read what he had found there-put to the hapless being
with the moral death-chair before him, as if solemnly declaring the
accompanying accusation to be true, the following question:

"Did you not, on September 6, 1927... in company with 'Red' Burch,
alias the Roach, Toni Sevelli, otherwise known as Toni the Greaser,
and Dynamite Tom Meeghan, crack the safe of the American Railway
Express at Rahway, New Jersey, and get away with six thousand
dollars?"'ss

Of course, Tutt turns the tables on O'Brien by putting him on the
stand, conducting the same sort of cross-examination of him (what is
sauce for the goose is sauce for the gander, as judges keep telling us-see
"Ad Nauseum")---"How much did you [O'Brien] pay ... for your
appointment as assistant district attorney?"--and extracting a confession
that he was only pretending to be reading from Professional Criminals
of America! Tutt's client was found not guilty!

Yet, while cross-examination by innuendo is frequently condemned,
it continues to be used by old hands and novices alike. Consider the
following excerpt from a recent biography of Edward Bennet Williams:

[T]he prosecution was afraid Cheasty would have a heart attack under
cross-examination; the witness carried nitroglycerine pills in his left
coat pocket. As he began his cross-examination, Williams insinuated
that Cheasty was not just a heart patient, but a dope addict. "Have you
ever taken any form of narcotics?" he demanded. The Prosecutor, Edward
Troxell, came angrily to his feet. "I object, Your Honor. This is an
infraction which is disgraceful!" The judge sustained the objection.
Williams began questioning Cheasty about a "sidekick" named Jones,
the same Jones "who was convicted of bigamy in New York by the

153. See Arthur Train, The Bloodhound, SATURDAY EVENINO POST (1922), reprinted in
LrnG., Winter 1994, at 72, 64-68. I first encountered the story in Tutr, supra note 12, at
364-69. Compare SEYMOUR WISHMAN, ANATOMY OF A JURY: THE SYSTEM ON TRIAL 147
(1986) (using innuendo).
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name of Joseph Leo Monaghan?" Up again shot Troxell, spluttering,
"Disgraceful!" Objection sustained. Had Cheasty tried to bribe police
in Miami in order to set up a friend in a "Gambling joint or illegal still?"
Williams inquired. "No!" declared Cheasty, straining in his chair.'5

Justice? Perhaps-but no "Priest in a Temple."

XVIII. Argument by Repetition

Fischer refers "tongue in cheek" to the fallacy of argument ad
nauseam, his label for argument by repetition. This is the technique
by which the "thesis is sustained by repetition rather than by reasoned
proof." He quotes the Bellman:

"Just the place for a snark!" the Bellman cried
As he landed his crew with care;
Supporting each man on the top of the tide By a finger entwined in

his hair.
"Just the place for a Snark!" I have said it twice: That alone should

encourage the crew.
"Just the place for a Snark!" I have said it thrice:
What I tell you three times is true."

Lawyers believe that repetition works in argument and in questioning,
and they work it at every turn, even in the face of judicial disapproval
(which suggests that judges believe that it works too). The objection
to "repetitive" questioning or comment is based on more than a simple
concern for the saving of time. Barrister Harvey quips that "[while
t]he Bellman was undoubtedly on the right lines... [the trick is to]
devise some way of putting your point across three times while only

"~157appearing to do so once....

154. THOMAS, supra note 68, at 110-11.

155. FISCHER, supra note 9, at 302. Judge Aldisert picks this one up, apparently from Fischer,
and includes it in his collection too. See ALDISERT, supra note 5, at 220-21. On the other
hand, he says that he does not believe that repetition works. Obviously, repetition is not a
"fallacy" in the technical sense; but it is the stuff of law school faculty meetings.

156. Lewis Carroll, The Hunting of the Snark, in THE COMPIETE WORKS OF LEWIS CARROLL
680 (1936).

157. HARVEY, supra note 4, at 44.
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Research seems to back up the belief that repetition works, as do
the techniques and successes of generations of advertising executives
and politicians. The New Testament even alludes to the technique as
a means of forging a bond."

The late Irving Younger, remembered as a premier teacher of trial
advocacy, elevated the Bellman's cry to the level of doctrine. Younger
told lawyers that jurors will almost certainly believe that something
is true by the third hearing of it. He also taught that the average juror
will believe that which has been written over that which has "merely"
been spoken (even under oath), which testifies to the effectiveness of
a variety of the argument ad verecundiam.59

XIX. The Adversary System

Somerset Judge you, my Lord of Warwick, then between us.
Warwick: Between two hawks, which flies the higher pitch,

Between two dogs, which hath the deeper mouth,
Between two horses, which doth bear the best,
Between two girls, which hath the merriest eye-
I have perhaps some shallow spirit of judgment;
But in these nice sharp quillets of the law,
Good faith, I am no wiser than a daw.

Plantagenet: Tut, tut, here is a mannerly forbearance.
The truth appears so naked on my side
That any purblind eye may find it out.

158. John 21:15-17. How's that for an Appeal to Authority.

159. See, e.g., Irving Younger, ABA Litigation Section Monograph No. 1----"The Art of
Cross-Examination" 25 (1976). In this famous lecture the advice was that the lawyer should
avoid repeating the content of the direct examination when conducting the cross-examination.
"If the jurors hear something once (on direct, for example), they may or may not believe it.
If they hear it twice (because you repeated it on cross) they will probably believe it. If they
hear it three times, they will certainly believe it. If it is in writing, nothing on earth will persuade
them that it is not true." See also IRviNG YOUNGER, THE ADVOCATE'S DESKBOOK: THE
ESSENTIALS OF TRYING A CASE 298 (1988); FISCHER, supra note 9, at 290. Compare CAROL
JONES, EXPERT WrrNESSES 110 (1994) ("Moreover, it should be borne in mind that juries often
find expert evidence compelling, and when that evidence is reduced to writing and introduced
into the jury room, its authoritative status may be increased substantially."). Despair and disillusion
can lead to an interesting counter fallacy-for example, the belief held by the long-suffering
French infantry (the Poilus) that "anything might be true, except what [is] printed." PAUL
FUSSELL, THE GREAT WAR AND MODERN MEMORY 115 (1975) (quoting Marc Bloch). Needless
to say, this fallacy was not missed by Fischer, who seems to have vacuumed up every conceivable
tidbit for his collection. See FIsCHER, supra note 9, at 290.
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Somerset: And on my side it is so well apparell'd,
So clear, so shining, so evident,
That it will glimmer through a blindman's eye.1"

According to Shakespeare's fanciful account, this exchange was
followed by a choosing up of sides, with each champion's followers
selecting either a red or a white rose.' In this way Warwick's indeci-
sion ushered in the Wars of the Roses! Of course, it did not happen
that way, but the story puts before us the sensible suggestion that "[a]
debate between two raving lunatics is unlikely to issue in a triumph
of reason."' 62 In this light, let us consider (reconsider) the benefits
conferred by the adversary system.

An illuminated Florentine manuscript from the 15th century, written
in Greek, MS 50 of the Spenser Collection of the New York Public
Library,'6 contains a fable styled "The Two Boys and the Butcher":

Two young boys went to buy meat at a butcher's shop. Seeing that
the butcher was busy helping a customer, one of the boys grabbed a
piece of beef and stuffed it down the shirt of the other. The butcher,
having finished serving the customer, came over to where the boys were
standing and immediately noticed that some beef was missing. He
accused the boys of theft, but the one who had taken it said that he
didn't have it, and the one who had it said that he hadn't taken it. The
butcher understood their trickery and warned them: "You may think
that you can get away with this bit of double talk here, but the gods
won't be deceived by sophistry." The moral of the fable is: Sometimes
lying and telling the literal truth can amount to the same thing.'"

We instinctively share the butcher's view that the boys were "jiving"
him, even if we cannot explain why. The philosopher-logician would
explain it this way. The butcher was operating in the atmosphere of
the hum-drum, everyday life of the town. In theoretical terms, day to

160. WnLIAM SHAKESPEARE, THE FIRST PART OF KING HENRY THE SIXH act. 2, sc. 4.

161. The scene is the subject of Henry A. Payne's (1868-1939) painting "Choosing the
red and white roses."

162. FISCHER, supra note 9, at 28.

163. Reprinted as THE MEDICI AESOP (Adele Westbrook ed. & Bernard McTigue trans.,
1989).

164. Id. at 50. Similar stories involving the telling of the "literal truth" as a means of deceiving
others are a staple of Western literature. See Richard Underwood, False Witness: A Lawyer's
History Of The Law Of Perjury, 10 ARm J. INT'L & COMp. L. 215, 227 (1993).
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day, cooperative activity takes for granted certain conversational rules.
Our philosopher-logician has sorted these out for us, whether we like
it or not.16"

First, there is the Rule of Quantity or Strength. It informs us that
we should make our contribution to a conversation as informative as
is required (and, for that matter, not make it more informative than is
required). There is also a Rule of Quality, which tells us that we should
not say what we believe to be false or say that for which we lack adequate
evidence. In terms of the familiar judicial oath, to demand truth and
nothing but the truth is to demand Quality, 1"6 and to demand the whole
truth is to demand Quantity. At times, this can be a tall order, even
for a speaker who is trying to act in good faith.167

"Because [good] people generally assume that people are telling the
truth, successful lying is possible .... [Sometimes a speaker] intentional-
ly break[s] the rules to mislead [the] listener."''6

165. See H.P. Grice, Logic and Conversation, in THE LOGIC OF GRAMMAR 64,67 (Donald
Davidson & GilbertlHarman eds., 1975), reprinted in ROBERT FOGEUN, supra note 15,403-18.
For an extended application of Grice's theory to the law of perjury see also Peter Tiersma,
The Language of Perjury: "Literal Truth," Ambiguity, and the False Statement Requirement,
63 S. CAL. L. REV. 373 (1990).

166. The right amount of Quantity is also demanded, in the sense that extra stuff can fog
up the picture. In this regard, Grice refers to a Rule of Relation or Relevance, as well as a
Rule of Manner, the latter informing us that if we want to communicate honestly as well as
effectively we should try to minimize ambiguity and eschew obscurity.

167. The difficulty of meeting these demands all the time is understood by religious souls
who fear the consequences of promising too much in taking an oath "to tell the truth, the whole
truth, and nothing but the truth." See Matthew 5:33 and James 5:12. And consider the following
excerpt:

An Eskimo from Northern Canada was called to testify in a case. He was asked if
he would tell the truth, the whole truth, and nothing but the truth. Before answering,
he started to talk to the translator. Finally the translator said to the judge, "He does
not know whether he can tell the truth. He can tell only what he knows."

Kelly & Sagarin, supra note 130, at 63 (quoting BoYCE RICHARDSON, SmAONGERS DEVOUR
THE LAND (1976)).

168. FOGELIN, supra note 15, at 21. See also Kelley & Sagarin, supra note 130, at 65
("mhe liar trafficks illicitly in the rapport about understanding H1 among speakers, interrogators,
and hearers. The agreements and conventions that structure discourse and speech constitute
the conditions for the success of lying and the ability of the liar to deceive effectively."). These
authors also point out that

[l]iars tell the truth very often-in fact, most of the time-and that is what lends credence
to their lies... . [Jiurors are instructed that if they find that a witness has not told
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The speaker may violate [the] first rule of Quality by uttering something
he knows to be false with the intention of producing a false belief in
his listeners. That's called lying. Notice that lying depends on the
general acceptance of the Cooperative Principle ....

Flat out lying is not the only way (and often not the most effective way)
of intentionally misleading people. We can say something literally true
that, at the same time, conversationally implies something false. (This
is sometimes called making false a suggestion.) 1"

The boys lied to the butcher, because they said something that was
"literally true" but that still violated the Rule of Quantity or Strength,
and could have misled the listener-and was intended to!

That's a pretty grand explanation for something that we really do
not need explained in order for us to get along down at the butcher shop.
For better or worse, however, the conversational rules down at the
courthouse are at least a little bit different. The United States Supreme
Court told us so in Bronston v. United States.17"

This case seems to say that in the courtroom, cooperation is not
necessarily expected or required. Something about Grice's assumptions
does not fit the courtroom exactly.1 71 Samuel Bronston owned Bronston
Productions, Inc., and petitioned for an arrangement with its creditors
under the Bankruptcy Act. 72 At a hearing to determine the extent
and location of the corporations assets, Bronston was asked the following
questions and gave the following answers:

Q: Do you have any bank accounts in Swiss banks, Mr. Bronston?
A: No, sir.
Q: Have you ever?
A: The company had an account there for about six months, in Zurich.
Q: Have you any nominees who have bank accounts in Swiss Banks?

the truth with regard to any material fact, they have a choice, in which (1) they may
disregard the entire testimony, or (2) they may disregard only those statements of the
witness that they believe to be false.

Id. at 64. In other words, the Cretan Liar (one who always lies) is not a problem in the real
world.

169. FoGELIN, supra note 15, at 21.
170. 409 U.S. 352, 93 S. Ct. 595, 34 L. Ed. 2d 568 (1973).
171. Tiersma, supra note 165, at 381, 383.
172. Bronsion, 409 U.S. at 353.
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A: No, sir.
Q: Have you ever?
A: No, sir.'73

The true facts were that between October 1959 and June 1964 Bronston
had a personal account in a bank in Geneva.174 While Bronston's
answers were literally true, Bronston surely was attempting to mislead
the questioner. But according to the court, he did not commit perjury
under 18 USC 1621, and that was the issue.

[W]e are not dealing with casual conversation and the statute does not
make it a criminal act for a witness to willfully state any material matter
that implies any material matter that he does not believe to be true.
... It is the responsibility of the lawyer to probe; testimonial interroga-
tion, and cross-examination in particular, is a probing, prying, pressing
form of inquiry. If a witness evades, it is the lawyer's responsibility
to recognize the evasion and to bring the witness back to the mark, to
flush out the whole truth with the tools of adversary examination. 75

The special rules of the courtroom are both a benefit and a curse
for lawyers, who must be on their guard and listen carefully at all times:

The question is asked-were you at the comer of Sixth and Chestnut
streets, at six o'clock? A frank witness would answer--perhaps I was
near there. But a witness who had been there, desirous to conceal the
fact, and to defeat the object, speaking to the letter rather than the spirit
of the inquiry, answers, No; although he may have been within a stone's
throw of the place, or at the very place, within ten minutes of the time.
The common answer of such a witness would be: I was not at the corner,
at six o clock.

Emphasis upon both words plainly implies a mental evasion or equivoca-
tion, and gives rise with a skillful examiner to the question: At what
hour were you at the corner, or at what place were you at six o'clock.
... An equivocal question is almost as much to be avoided as an
equivocal answer, and it always leads to, or excuses, an equivocal
answer.'

76

173. Id. at 354.
174. Id.

175. Id. at 357, 358-59.
176. David P. Brown, Golden Rules for the Examination of Witnesses, in RAM, supra note

129, at 321-22. Perhaps this is a good example of "Accent," the witness applying the accents
in order to redefine the question so that the truth can be skirted.
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Furthermore, as we have seen, the Rule of Relevance (the centerpiece
of the modem rules of evidence), which looks a lot like a spin-off of
the Rule of Quantity, informs us that giving too much information or
interrupting can also mislead or misdirect, as can changing the subject.
Lawyers can do this by objecting, making speeches, and so forth. Are
lawyers lying when they do this?

XX. Conclusion

If you remain skeptical-if you are not convinced by the high court's
reasoning in Bronston-you are not alone. At the same time, if you
have been persuaded, by now, that there is more to the advocate's art
than is dreamt of in the logician's philosophy, then I have made my
point. The mathematician and logician De Morgan had this to say about
stolen meat:

An advocate is sometimes guilty of the argument a dicto secundum
quid ad dictum simplificiter, it is his business to do for his client all
that his client might honestly do for himself. Is not the word in the
Italics frequently omitted? Might any man honestly try to do for himself
all that counsel frequently try to do for him? We are often reminded
of the two men who stole the leg of mutton; one could swear he had
not got it, the other that he had not taken it. ... The answer of the
owner of the leg of mutton is sometimes to the point, "Well gentlemen,
all I can say is, there is a rogue between you." That a barrister is able
to put off his forensic principles with his wig, nay more, that he becomes
an upright and impartial judge in another wig, is curious, but certainly
true.'

This thought seems an appropriate note to end on, and a sufficient
"summing up."

177. DE MORGAN, supra note 14, at 270.
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