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TOBACCO POLICYMAKING

E. THE BENEFITS OF A VICTIM-INITIATED EX POST INCENTIVE-BASED
RESPONSE TO THE COSTS OF CIGARETTES

The economic efficiency goal articulated by Hanson and Logue
requires that the price of cigarettes should incorporate their real
social costs. In describing how to reach that goal, Hanson and
Logue make clear that they are not going to be satisfied with
cosmetic repairs of particular market outcomes. Instead, they wish
to construct a response that will correct the underlying market
failures that they perceive in the current state of affairs.' That
correction will occur, they allege, under a legal system in which
victims of smoking-related harms have access to a legal remedy of
monetary damages that will be recovered from the manufacturers
whose products are responsible for those harms, and that will
require the manufacturers (and ultimately the smokers) to internal-
ize the currently externalized and underestimated costs of
smoking.

134

The details of how ex post incentive-based regulatory schemes
can accomplish this end occupy a considerable portion of the
attention of Hanson and Logue in The Costs of Cigarettes. As a
prelude to our own critique of their approach, and to counteract any
unintended impression that the best case for their approach is how
it does not suffer from the deficiencies of the other options, we use
this Part to collect in one place the principal claims that are made
for their regulatory approach. Those claims can be identified under
the seven headings that follow.

1. Countering Consumer Misinformation about the Costs of
Smoking. Adopting a regulatory approach that holds the tobacco
industry legally responsible for all the harms caused by cigarettes
will require an increase in the price to internalize these additional
costs. 135  That higher price will in turn force the consumer to
internalize the injury costs of cigarettes, leading consumers to a
behavior that mimics that of a perfectly informed consumer.13 1

'3 Id. at 1174-75.
'"Id. at 1176.

- Id. at 1221.
136Id. at 1222 C'[Clonsumers would... respond as if they were adding the health costs

of smoking to what had been the nominal costs of smoking." (emphasis added)).

1999] 723



GEORGIA LAWREVIEW

2. Overcoming the Economic Consequences of the Addictive
Nature of Cigarettes. The basic problem that addiction poses for
economic efficiency analysis is that it distorts the present-day
calculation of costs and benefits by smokers. That distortion results
from a separation of the present benefits from the future costs. The
ex post incentive-based liability approach of Hanson and Logue
forces the smoker to take those future costs into account, whichever
model of addiction is accepted, by incorporating into the present
price of cigarettes the total social costs of smoking including those
delayed costs.13

3. Creating an Incentive for Product Safety Innovation in
Cigarettes. Ex post incentive-based regulation imposes on manufac-
turers a legal responsibility to compensate for all of the harms
caused by smoking, making those harms one of the costs of ciga-
rettes. A manufacturer marketing a safer cigarette will cause fewer
harms, be required to pay less compensation, and be able to charge
lower prices for its cigarettes. This regulatory approach therefore
creates an incentive for manufacturers to make an optimal invest-
ment in the safety of their product, 38 lowering the risk to a level at
which the marginal benefits of the harms that are avoided equal the
marginal costs of making the cigarettes safer.

4. Eliminating the Subsidization of Smoking by Nonsmokers.
Under the current legal regime, nonsmokers bear a significant
portion of the costs of smoking. Insurance premiums of nonsmokers
are higher because insurers charge smokers and nonsmokers for
underwriting the costs of the smoking-related expenses that
nonsmokers do not impose upon the insurer. Furthermore,
nonsmokers who suffer harm caused by smokers are bearing those
costs or spreading them through their own devices, rather than
shifting those costs to the smokers who caused them. In addition to
the monetary losses that nonsmokers suffer, smoking creates
nonpecuniary harm such as emotional loss upon the death of a loved
one that cannot be spread through an insurance mechanism.
Moreover, this emotional loss is not shifted to the smokers or

137 Id. at 1222-23.
'38 Id. at 1260-61, 1296-97.
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manufacturers on any reliable basis under current tort law. Ex post
incentive-based liability eliminates those insurance and
noninsurance externalities by requiring manufacturers to compen-
sate for all of those harms and to incorporate those costs into the
prices of their cigarettes, so that the costs are ultimately borne by
the smokers whose behavior causes them. 13 9

5. Requiring Manageable Levels of Knowledge for System
Administrators. The most significant determination that would
need to be made to support the imposition of liability under an ex
post incentive-based scheme is a quantification of the harms that
have been caused by cigarettes. There is no need for the adminis-
trator of the system to calculate whether those costs could be
reduced by the adoption of cost-justified safety measures or whether
the losses are such that society would be better off from a resource
allocation perspective if the product were removed from the market
altogether. 4 ' Under this approach, the decisionmaking responsibil-
ity for any action following a determination of the magnitude of the
harms caused by smoking shifts to the manufacturers, who are
assumed to be the most knowledgeable about the feasibility of
various options."'

6. Producing New Knowledge about Cigarettes, Costs, and
Preventive Measures. Manufacturers who are confronted with legal
responsibility to compensate for the harms caused by smoking will
have an incentive to be as accurate as possible in predicting what
that liability is likely to be, so there is no premium for the industry
to continue its practices of discouraging or withholding the results
of honest research. Similarly, any marketing advantages attribut-
able to greater safety would accrue directly to the manufacturer,
which could translate into a higher market share for a manufacturer
that reached a more sophisticated understanding of the science and
technology of smoking and health.142

1,4But see id. at 1295 (recognizing that in a deterrence-driven economic model, full
compensation would be awarded for economic and noneconomic harms, but acknowledging
that political and administrative complications could result in modifications to that
model).

"o Id. at 1273.
'Id. at 1297.
"4 Id. at 1274.
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7. Avoiding the Risk of Overdeterring Smokers. Built into any
efficiency-based economic analysis of the tobacco industry is an
assumption that there is some level of consumption of cigarettes
that is economically efficient. For an efficiency-driven analyst,
smoking too little is as much of a market failure as smoking too
much. Ex post incentive-based regulation leads to the smoker
paying a higher price that reflects the full costs of smoking. The
smoker will make decisions about whether and how much to smoke
based on that price, rather than on the basis of that price plus
whatever knowledge of the risks the smoker has acquired apart
from the price. That knowledge does not enter into the economic
calculation because the smoker will have the assurance that if those
risks are realized for that individual, the compensation that is
received under enterprise liability will offset the costs that are
incurred.'43

III. A CRITIQUE OF HANSON AND LOGUE

Hanson and Logue ask two vitally important questions in The
Costs of Cigarettes: Is government intervention warranted in the
market for cigarettes, and if it is, what sort of intervention is best?
We believe that Hanson and Logue perform a great service in the
careful and thorough answer they give to the first question. After
their article, it will be difficult for what they describe as the
conventional wisdom among the economic analysts of law to
continue to make what Hanson and Logue demonstrate to be
extravagant claims on highly questionable evidence. Although we
have some points of disagreement or skepticism about some of the
details in this part of their article, we believe that the first question
should be answered roughly in the way they answer it. Market
failure unquestionably exists in this setting, and it occurs along the
two major axes that Hanson and Logue describe: smokers making
decisions on the basis of imperfect information about the risks and
harms of smoking, and smokers being able to externalize significant
segments of those costs to third parties.

1
43 Id. at 1274-78.
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For the second question, however, we are considerably less
convinced of the soundness of the conclusion reached by Hanson and
Logue giving the highest priority to implementing an ex post victim-
initiated incentive-based regulatory scheme. Our alternative
contention is that their preferred approach should be used in the
tobacco setting in a role that is subordinate to direct regulation and
ex ante tax assessments.

Some of our questioning of their conclusion derives from the
points on which we disagree with their analysis of the market. That
disagreement may be relatively minor in its effect on the conclusion
that there is a market failure, but it does turn out to have important
consequences for the way one approaches the second question of how
the legal system should respond to that failure.

Our disagreement with the conclusion reached by Hanson and
Logue is also based on some significantly different assessments of
the performance potential of the various regulatory approaches they
describe. To be fair to Hanson and Logue, and in particular to avoid
the appearance of criticizing them simply for not having written a
different article, we also present a critique of their analysis of the
strengths and weaknesses of the regulatory approaches if one were
to take as given the failures in the market that they identify. Even
if market failure exists in the market for cigarettes in roughly the
way they describe, we conclude that there are substantial problems
with the way in which they arrive at their answer to the question of
how one ought to respond to that failure.

Section A indicates how we question Hanson and Logue's market
failure analysis, and what we think that difference implies for the
way in which the approach to legal intervention in the market is
constructed. Section B offers a different perspective on the regula-
tory approaches to the costs of tobacco-related harms. The ultimate
conclusion that we reach in this Part is that sound public policy
requires stepping back and making a fresh start from the point at
which informational inadequacies and externalities are deemed to
occur in the market for cigarettes.
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A. TYPES AND MAGNITUDES OF MARKET FAILURES

1. Informational Imperfections. Hanson and Logue identify four
ways in which a consumer would reach an inefficient decision about
smoking because of what they call imperfect information: (1) lack
of brand-specific information, (2) imperfect relative-risk informa-
tion, (3) the effects of addiction, and (4) the third-person effect.1 44 In
this Section, we first argue that the third-person effect is not best
classified as an information imperfection. We then proceed to assess
Hanson and Logue's of the other categories of imperfect information
they identify.

a. Mislabeling Cognitive Limitation. As suggested earlier, one
of the points on which we would modify Hanson and Logue's
analysis is their inclusion under the label "imperfect information"
of two different phenomena that contribute to consumers underesti-
mating the costs of their activity, thus distorting the decisions they
make about the appropriate level of that activity. The first three
situations described by Hanson and Logue can truly be character-
ized as imperfect information problems. The third-person effect,
however, we would classify as a cognitive limitation problem. We
would differentiate between imperfect information and cognitive
limitation in deciding how one might counter the effects of these two
concepts.

145

Imperfect information is information that is incomplete or
inaccurate; a rational consumer who relies on such information may
very well make the wrong choice even though the decisionmaking
process is sound. This phenomenon is captured by the expression
"garbage in, garbage out." For example, assume that a particular
consumer would decide to smoke if the risk of a particular adverse
health effect of smoking were one in a hundred; however, that same
consumer would not smoke if the risk were one in ten. If accurate
data would lead the consumer to realize that the risk is one in eight,

"4 Id. at 1186.
14 We do not mean to imply that Hanson and Logue have ignored the cognitive

dimension of consumer decisions. They cite to this phenomenon in their description of
different models of how addiction affects behavior. Id. at 1198 n.153. Our point is that
the distinction between these categories of decisionmaking flaws should open the way for
recognizing the value of different types of responses.
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but inaccurate data lead the consumer to calculate that the risk is
one in two hundred, the decision to smoke would be the result of
imperfect information distorting a thought process that was
otherwise sound.

Cognitive limitation, on the other hand, is an imperfection in the
processing of the result of a calculated decision, and prevents
individuals from making rational choices even when they have
access to perfect information.'46 To continue the illustration in the
preceding paragraph, suppose that same consumer has data from
which to calculate that the risk of that harm is one in ten, and does
actually reach that result. Instead of acting in accordance with that
calculation, however, the consumer processes the result through a
filter that provides distance between what is expected to happen to
that individual and the statistical likelihood. In its extreme form,
this cognitive limitation can be seen in the apparent belief in
immunity from harm that leads young people to behave in a manner
oblivious to patent dangers.

This distinction could be seen as merely of academic interest
were it not for differences in the way of reacting to the different
categories. Hanson and Logue offer ex post payments as the means
of correcting the imperfect information inefficiencies in the cigarette
market, drawing on the standard economic understanding that
higher prices can be a substitute for perfect information. If the only
goal is perfect efficiency, and the only technique for attaining it is
imposing liability on the producer to drive up the price the consumer
pays, then ex post incentives operate similarly in both of the
categories we would distinguish.

If the response to tobacco-related harms broadens to include
other techniques, and the goal is changed to a more realistic one of
improvement over the current state of affairs, then there may be no

" See Howard Latin, "Good" Warnings, Bad Products, and Cognitive Limitations, 41
UCLA L. REV. 1193, 1229-41 (1994) (discussing how cognitive heuristics and biases
interfere with rational decisionmaking); see also Melvin A. Eisenberg, The Limits of
Cognition and the Limits of Contract, 47 STAN. L. REV. 211 (1995) (exploring impact of
human cognitive limitations on contract law); Baruch Fischoff, Cognitive Liabilities and
Products Liability, 1 J. PROD. LiAB. 207 (1977) (examining cognitive limitations in making
decisions regarding risks); Richard G. Noll & James E. Krier, Some Implications of
Cognitive Psychology for Risk Regulation, 19 J. LEGAL STUD. 747 (1990) (discussing
application of cognitive theory to regulatory policies).
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need to rely exclusively on an economic effect that substitutes for
greater information. Steps could be taken to raise the actual level
of information, so that those with rational decisionmaking processes
could reach more accurate results. Educational campaigns of
various sorts become useful tools in the attempt to deal with a
problem of excessive smoking.

For cognitive limitation, however, the educational process would
have to be different. Here, the need is to change how people
translate information about risk to a general population group into
a perception of the risk to them individually. That alteration would
appear on its face to be a more difficult task than simply putting
more data into the marketplace. Instead, the only way to address
this problem might be to remove the ability to engage in the
decisionmaking process in the first place. For example, if the third-
person effect were found to be particularly prevalent among young
people, who act in some settings as if they believed themselves to be
immortal, then some improvement could result from a societal
decision to limit exposure to the danger. Bans on sale to and
possession by young people could, therefore, be justified in part not
as a response to their lack of information but rather as a way of
countering their peculiar susceptibility to this cognitive limitation.

b. Overstating the Significance of Imperfect Information.
Within the categories that we would agree are appropriately labeled
imperfect information, Hanson and Logue appear to overstate the
significance of some of the problems they detect in the market for
cigarettes. While no single instance of such overstatement under-
mines their ultimate conclusion that imperfect information consti-
tutes a market failure in this setting, a consideration of two such
instances-the absence of brand-specific information and the lack
of relative-risk information-will illustrate some of the concerns
raised by their analysis.

i. The Role of Brand-Specific Information. Hanson and Logue
contend that consumers who had information about the relative
risks of specific brands and types of cigarettes would be more likely
to make efficient decisions about smoking. One of the more
unfortunate consequences they attribute to the lack of such
information is a distortion in manufacturers' incentives away from
making cigarettes safer and toward creating an appearance of

[Vol. 33:693
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safety. 4 ' Holding manufacturers liable ex post for the harms
associated with their cigarettes is offered as the remedy for this type
of market imperfection. 48 However, Hanson and Logue's treatment
of brand-specific information is less than persuasive on two levels.

First, it is difficult to conclude that the absence of brand-specific
information makes a particularly significant contribution to the
overall problem. Brand-specific information would be more useful
if smoking-related health risks actually varied significantly among
different brands. In fact, however, smoking-related risks appear to
be more generic rather than brand-specific. For example, many
consumers assume that certain types of cigarettes, such as filter-
tipped or "low tar" cigarettes, are safer than ordinary cigarettes, but
there is no evidence that one brand of filter-tipped or low tar
cigarettes is actually safer than any other, and there is reason for
skepticism about the safety differential of even the crude distinc-
tions among categories of cigarettes.149  Without more reliable
evidence that there is currently a demonstrable and quantifiable
brand-specific risk differential, it is difficult to attach much
significance to this aspect of the imperfect information problem as
it exists today. Furthermore, even if the lack of specific information
does increase the magnitude of the inefficiency of the current
cigarette market, we doubt that the current market sends to the
tobacco industry the disincentive to experiment with greater safety
that Hanson and Logue assert. 5 ° Rather than taking the current
levels of understanding as frozen, we believe that if tobacco
companies were otherwise given an incentive to develop safer
cigarettes, they would have no difficulty informing the public about
the health benefits of such a product. Indeed, the experience in
other segments of the economy suggests that "safety sells," that is,

147 Hanson & Logue, Costs, supra note 6, at 1190.
4 Id. at 1278.
1 Hanson and Logue are skeptical about the relative safety of low-tar cigarettes. Id.

at 1189. They also suggest that the safety advantages of filter-tipped cigarettes are
largely illusory. Id. at 1190 n.106.

'5o See id. at 1188 (absence of brand-specific risk information leads to smoker assump-

tion that "all cigarettes are equally risky, which would remove any incentive that manu-
facturers otherwise had to make their particular brands less dangerous").
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that risk differentials among brands can be used effectively as a
marketing tool.15'

The more basic point of disagreement we have with Hanson and
Logue's treatment of this category of imperfect information concerns
their prescription for curing it. Ex post incentive-based liability
could operate in the way they suggest only if manufacturers
carefully segregated the price effects of such liability to the brands
that caused the harms for which liability was imposed. Leaving
aside for the moment the temporal dimension of that process,152 the
plausibility of this solution is undercut by a realistic assessment of
the nature of the tobacco industry. Not only do manufacturers offer
consumers a variety of brands targeted at specific market niches,
they also are increasingly engaged in a range of non-tobacco
enterprises, including the sale of food items.'58 Rational behavior on
the part of such conglomerates would likely try to employ cross-
subsidies among their own brands and divisions to maximize the
return on the total enterprise. To the extent that a commanding
market position in light beer, for example, could be used to offset the
full reflection of cost internalization in a brand of cigarettes, ex post
liability will fall short of the efficiency-generating effect that Hanson
and Logue attribute to it.

ii. The Role of Relative Risk Information. Hanson and Logue
cite evidence that suggests that consumers over-estimate
nonsmoking-related risks5 and that consumers also systematically
under-estimate smoking risks.155 In their view, that combination of
inaccuracies in risk assessment produces distortions in the
decisionmaking process of consumers.

s ' One could draw this inference from the safety-conscious marketing campaigns for
Volvo automobiles, for example. See generally Note, Harnessing Madison Avenue:
Advertising and Products Liability Theory, 107 HARV. L. REV. 895 (1994) (exploring "Volvo
effecf' in which safety advertising helps to achieve accident-reduction goal of tort law).

152 See infra Part II.A.1.c.

" See, e.g., R.J. Reynolds Asks for Change of Name to RJR Nabisco, WALL ST. J., Feb.
21, 1986, at 8 (discussing name change and noting food sales surpassing tobacco sales).

"' See Hanson & Logue, Costs, supra note 6, at 1191-92 (citing OFFICE ON SMOKING &
HEALTH, U.S. DEP'T OF HEALTH & HuMAN SERVS., REDUCING THE HEALTH CONSEQUENCES
OF SMOKING: 25 YEARS OF PROGRESS 207-12 (1989)).

" See supra Part I.A.2.a.

732 [Vol. 33:693



TOBACCO POLICYMAIUNG

It is difficult to gauge the impact of this phenomenon on cigarette
consumption levels. In the absence of additional evidence about the
different categories of risks that are at issue here, one might believe
that the effect of the absence of relative-risk information on smoker
activity levels is relatively small. Decisions to begin smoking or to
continue smoking could easily be seen as much more dependent on
the perceived benefits of smoking itself than on a comparison
between smoking and other risky activities.

Even if Hanson and Logue are correct in their description of how
this component of imperfect information contributes to market
failure, their ex post liability remedy omits an important step in
arriving at consumer behavior under perfect market conditions.
Raising the price of cigarettes only changes half of the comparison;
the perception cf the risks of other activities and of the risks of
ceasing to smoke would be unaffected by that price increase. In this
instance, the higher price of cigarettes cannot be seen as a substi-
tute for perfect information, if the perfectly informed consumer
would also be aware of the nature and magnitude of other risks.

The decisions that are made after liability is imposed on cigarette
manufacturers might be less inefficient than those that are reached
without such liability, but they still fall short of the standard of
perfect efficiency that Hanson and Logue require. The consistent
theoretical response of Hanson and Logue, therefore, should be that
ex post liability ought to be attached to those other products and
activities, but they (correctly, in our view) express considerable
skepticism about extending the tobacco analogy too far.156

In our view, the relative-risk phenomenon offers another and
even stronger illustration of the need to extend the search for
solutions beyond the economic incentives of ex post liability. If a
significant part of the risk relationship is unaffected by the
approach Hanson and Logue advocate, and if it seems unwise to
employ their approach for that part, then the situation calls for a
regulatory response that attacks the actual informational deficits of
the consuming population. Instead of viewing warnings and
educational efforts as peripheral or supplemental to ex post
incentive-based liability, we would put those techniques at the core

" Hanson & Logue, Costs, supra note 6, at 1352 n.784.
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of the program to deal with this part of the problem. While this may
appear to be simply a matter of different emphasis, it is nonetheless
a potentially significant difference when one considers the politics
and public relations dimensions of setting the policy agenda.

c. The Disconnect Between Information Deficiencies and the

Payment of Higher Prices. Hanson and Logue identify a number of
conditions that prevent consumers from making perfectly rational
decisions about smoking. It is important not to be overly dismissive
of the fact that most consumers, including young ones, are aware of
the health risks of smoking, particularly the risk of lung cancer,
even if that awareness falls short of perfect accuracy. We also
believe that consumers realize, even if only on the basis of anecdotal
evidence, that for many smokers, smoking is a lifetime habit that is
difficult or impossible to quit.

It is reasonable to believe that smokers do take these consider-
ations into account when they choose to smoke, so the analytical
model that is used should start from a base of a partially informed
consumer population, not a "perfectly uninformed" consumer. As
described below, we would treat as a positive step a move toward a
"better informed" consumer and, thus, would encourage the use of
regulatory techniques that admittedly fall short of a goal of perfect
information.

157

Suppose that Hanson and Logue are correct in their evaluation
of the data about smoker knowledge and behavior. After all, we do
agree that imperfect information and cognitive limitation affect the
market's ability to function efficiently, even if we are doubtful about
the size and precise operation of that effect. A concern that remains
with us about the Hanson and Logue analysis relates to its use in
supporting the conclusion that the best way to correct this problem
is to hold the tobacco industry liable for past harms suffered by
smokers. Upon examination, the theoretical foundation of that
regulatory approach is not as strong as Hanson and Logue appear
to indicate.

A form of liability under which smoking costs will be reflected in
the price of cigarettes will produce some marginal decrease in
demand. The theoretical underpinnings of Hanson and Logue's

157 See infra Part III.B.1.
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approach require a more discriminating inquiry into the temporal
dimensions of the occurrence of the harms and the payment of the
higher prices, if that price increase is to be justified on the basis
that it acts as a substitute for perfect information.

Higher prices that are paid by consumers for cigarettes pur-
chased today will, of course, have had no effect on previous unin-
formed (or, more accurately, under-informed) decisions about
smoking. Instead, the compensation that is provided today to people
who smoked in the past will be built into the price of cigarettes for
people who smoke in the future. That process may work in the way
suggested by conventional microeconomic theory, that is, with the
price acting as a substitute for perfect information,158 under
circumstances where the price that a consumer pays today reflects
the costs associated with that purchase, that is, the costs that the
product will create in the future.

The cigarette market has a number of features that make this a
less likely setting in which that result would occur, however. Some
of those features can be traced to the time lag between the use of the
product and the onset of harm for which compensation would be
available. Much of the harm from cigarettes is significantly delayed
from the decision to begin smoking, as Hanson and Logue carefully
establish in their consideration of the effects of addiction.'59 The
compensation that would be paid under an enterprise liability or
smokers' compensation program along the lines that Hanson and
Logue advocate160 reflects the consequences of consumer behavior
that occurred as long as three or four decades earlier. 16 ' By the
same token, the harms for which ex post liability forces the current
consumer to pay a higher price will not occur until decades in the
future. In addition, in many if not most cases, the harms will
manifest themselves to people who are no longer smoking6 ' and,

lu See A. MITCHELL POLINSKY, AN INTRODUCTION TO LAW AND ECONOMICS 97-106 (2d
ed. 1989) (discussing consumer and producer decisions regarding products liability).

"' Hanson & Logue, Costs, supra note 6, at 1203-09.
'® Id. at 1295.
"61 In fact, in their later elaboration of portions of their proposal, the compensation is

narrowed to include only a partial award of economic losses. See Hanson et al., Blueprint,
supra note 7, at 553-62 (discussing smokers' compensation scheme),

162 See Hanson & Logue, Costs, supra note 6, at 1195 (citing evidence that over the
course of 25 years, half of the smoking population will have managed to quit).
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thus, no longer paying the price that allegedly includes a component
that reflects the risks about which the consumer is otherwise
imperfectly informed.

Another part of the problem presented by applying this economic
rationale to the cigarette context stems from the dynamic nature of
the relevant bodies of information. Public awareness of smoking
risks is continually growing, we would suggest. If we are correct in
that assumption, then the inaccuracy in risk assessments that were
made in the past is different-in kind and in degree, we would
suspect-from the inaccuracy that exists among smokers today.
Similarly, future potential smokers are likely to make their
decisions in a different informational milieu.

The correction of market imperfection in information for current
smokers should reflect the kind and the degree of their inaccurate
risk assessments. Hanson and Logue necessarily must correct that
imperfection with damages that are awarded to victims of smoking-
related harms who made their decisions on the basis of the risk
assessments of past smokers. If the goal is the perfect efficiency
that Hanson and Logue say it is, the correction of the market's
imperfect information needs to be much more finely calibrated than
can be accomplished with a solution that is based on compensating
for harms that originated in a temporally different market. Even if
one accepts Hanson and Logue's conclusions about imperfect
information, then we are not persuaded that imperfect information
problems, by themselves, would justify the imposition of ex post
liability that attempts to compensate for harm that was caused in
the past.

To conclude, we concur with Hanson and Logue that information
about smoking-related health risks is far from perfect. 6 3 We also
agree that consumers do not always act rationally when they make
decisions about smoking and health. Nevertheless, we doubt that

" One of the most important features of this state of affairs is the extent to which the
industry's long campaign of deliberate misinformation and willful ignorance contributed to
the inaccurate assessments of risk that many smokers have made over the years. As we
will demonstrate below, an optimal solution to the problem of smoking-related costs must
be more sensitive to this aspect of the state of information than the ex post liability
approach of Hanson and Logue.
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it is possible to say with conviction that these problems are of the
magnitude that Hanson and Logue suggest.

Even if they are correct in their description of this way in which
the market fails, however, we doubt that the approach they advocate
can be seen as a solution that is tailored to correcting this particular
form of market failure in the context of tobacco-related harms. At
this stage in our critique, we would emphasize that we are not
objecting to the imposition on the tobacco industry of legal responsi-
bility for current costs of harms attributable to past conduct.
Instead, we find the economic rationale Hanson and Logue rely upon
for that imposition to be weak enough that liability needs to be
supported on other grounds.

2. Externalized Cost Imperfections. The other major category of
market failure that Hanson and Logue explore is the externaliza-
tion, both negative and positive, of major portions of the costs of
smoking. As indicated above,'64 when they use the basic quantifica-
tion made by Manning and Viscusi of various elements of the costs
of cigarettes, Hanson and Logue estimate that these external costs
amount to at least seven dollars a pack.'65 Because of some
disagreements with their treatment of one category in particular, we
believe that they actually make a case for the proposition that the
external costs of smoking, while certainly significant, are substan-
tially lower than their calculation shows them to be.'66

This Section highlights some points on which we disagree with
the details of Hanson and Logue's analysis of externalities. As was
true of imperfect information, however, we emphasize that our
ultimate conclusion is that they have made a compelling case that
there are significant negative externalities in the market for
cigarettes, and that legal intervention in that market is more than
justified.

See supra Part II.A.2.b.
16 Hanson & Logue, Costs, supra note 6, at 1236-43.
'"We make the same disclaimer here that is offered by Hanson and Logue. Id. at

1262. Our analysis is based on the numbers derived from Manning and Viscusi; we
neither endorse those numbers nor attempt to produce independent calculations. Our
point is similar to that of Hanson and Logue: ifthose are the numbers, then plugging
them into a more appropriate analytical framework produces a substantially different
result.
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