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Government spending has been a hot topic for many years with the government consistently running
on a deficit.[1] A growing area of government spending is on government contracts, in 2020
spending in this area grew by fourteen percent.[2] Many people know the government is run on a
deficit and worry about how their tax dollars are being spent. However, what many typically do not
know is, there is a mechanism for everyday people to ensure that government contract expenditures
are kept in check.[3] The False Claims Act (FCA) allows any individual to bring a lawsuit on behalf of
the U.S. to sue an individual or group who has defrauded the U.S. by receiving more money in a
government contract than they should have.[4] These types of lawsuits can range from claims for
overpayment in Medicare and Medicaid to construction and procurement fraud.[5]
Bringing a lawsuit on behalf of the U.S. for fraud can be a lot of work, but the reward can be
substantial.[6] When a lawsuit is brought, the government has two options: to join the lawsuit to help
litigate, or to refuse to join and allow the plaintiff, known as a relator, to continue the lawsuit by
themselves.[7] The damages to be paid in a FCA suit are treble (triple) damages plus a fine for each
false claim.[8] The relator in these cases typically get anywhere from fifteen to thirty percent of the
awarded damages, depending on whether the government decides to intervene in the lawsuit.[9] In
2020, lawsuits brought under the FCA got a total of $1,686,124,824 in judgments in settlements.[10] Approximately eighteen percent, or $309,416,126
was awarded to the relators in the settled lawsuits.[11]
The FCA was originally adopted in 1863 in response to the Civil War to counter the fraud occurring in defense contracting.[12] Over the years, the statute
has been revised to adapt to changes in the US.[13] Most notably, there have been amendments to protect relators from retaliation, to clarify who may sue,
and to make clear that lawsuit may not be brought based on public information.[14] One important modification that has received attention lately is the
addition of the “first-to-file bar.”[15] This is a provision which states that only the first relator to bring a suit may pursue the claim, and no other person may
intervene, aside from the government.[16] One goal of this provision is to ensure there is not duplicate litigation around a single instance of fraud.[17]

Recently various federal circuit courts have heard cases and decided what this first-to-file bar means in practice.[18] There has been a split over whether the
provision should strictly prohibit all parties aside from the government to join or “intervene” in the lawsuit, or whether relators should have a say in who is

allowed to intervene.[19] As one could imagine, having inconsistent applications across the U.S. could lead to problems, and each reading has its issues. A
narrow reading of the provision, which would allow the relator to bring in other parties, could result in long term litigation where the relators could change
often.[20] On the other hand, a broad reading of intervene that only allows the government to join, could lead to more cases being dismissed when a
relator is unable to continue to litigate for some reason.[21]
In the end, the FCA is an important tool that everyday people can use to ensure that their tax dollars are not being fraudulently spent on government
contracts, and also get financially rewarded for reporting fraud.[22] An important issue that has arisen within this area is the interpretation of the first-to-file
bar.[23] In the future, it will be interesting to note how the Supreme Court will resolve the circuit split surrounding the first-to-file bar and how it will affect
FCA lawsuits moving forward.
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