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When the government needs outside services, they look to The Federal Acquisition Regulation (FAR) for
guidance on how to properly conduct their procurement contracts.[1] Among other restrictions, FAR
includes provisions which limit conflicts of interest (OCI) between the government and their
contractors. [2] Although the regulations provide this guidance, OCI are still commonplace in the
procurement system.
Currently, the federal government does not provide bright line rules to agencies on conducting a precontractual auditing process. Under current guidance—outside of “readily available” information and
professional judgment—agencies are left to rely on disclosures of OCIs provided by contractors.[3] In
2011, the Department of Defense proposed a new rule to bring clarity to the regulation but withdrew
earlier this year due to a lapse in time between proposal and passage.[4]
Current Events
In recent news, McKinsey & Company, one of the largest consulting firms in the world, reached a
$573 million settlement with 49 states.[5] The suit called into question the firms consulting contracts
with government entities, and their contribution to the opioid crisis.[6] Beginning in 2008, McKinsey signed a consulting contract with the Food and Drug
Administration (FDA), which included major projects such as developing a prescription drug monitoring system, as well as development of a new drug safety
plan. [7]
In the same time period, McKinsey was employed by many of the country’s largest pharmaceutical manufacturers, many of whom made or sold the opioids
which caused the epidemic that has moved across the country.[8] Not only was McKinsey employed by these companies, documents from the lawsuit show
that McKinsey assisted manufacturers in creating strategies to increase sales and limit FDA oversight.[9] In one instance, Purdue Pharma, an infamous name
in the opioid crisis, worked with McKinsey to boost production and profits after the FDA reported Purdue’s marketing of OxyContin was unethical.[10]

For over a decade, McKinsey worked for both camps and never disclosed their competing interest despite the inclusion of a standard disclosure provision in
their contract with the FDA.[11] Although the state civil penalties were large, there has been a surprisingly limited number of consequences to the firm by the

federal government.[12]
Shockingly, shortly after the non-disclosure was uncovered, the FDA signed an extension contract with McKinsey in the same drug regulation department,
giving the firm over 20 million dollars between 2019 and 2021.[13] However, four Democratic senators recently penned a letter to the FDA asking several
questions around the agency’s process for maintaining compliance with conflict of interest regulations.[14] The agency’s response may give Congress key
information to spark potential legislative updates.
Conclusion
The spending of taxpayer dollars warrants a heightened scrutiny of those who stand to benefit from its use. The events uncovered in the McKinsey case poses
the idea that OCI disclosures in government procurement contracts should not be left up to the contractors judgement, and that a more rigorous audit process
should be implemented. Requiring contractors to file a confidential report of all organizational contracts to an agency such as the Office of Government
Ethics may provide safeguards against conflicts of interest. This disclosure of non-public information would allow the government to determine any sources of
conflicts of interest themselves rather than relying on the potentially inaccurate disclosures from contractors. In any case, regulators may need to revisit an
update to the rule to ensure procurement contracts have increased oversight to make them free from unethical conduct and invasive private interests.
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