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Boasting over one hundred thousand student-athlete signees,[1] Barstool Sports is positioning itself to
be one of the first big winners following the National Collegiate Athletic Association’s (NCAA)
decision allowing student-athletes to profit from their name, image, and likeness.[2] Even so, there
remains a looming potential that student-athlete partnerships with Barstool Sports may violate the law,
even in the seeming Wild West[3] of NIL regulations.
Barstool Sports is no stranger to public scrutiny. After slowly becoming a major player in the everchanging online “content creation” sphere, and engendering plenty of controversy along the way,
Barstool has caught the eye of a significant population of internet users.[4] And, following the recent
decision of the NCAA to allow student-athletes to profit from their name, image, and likeness, Barstool
once again finds itself both on the cutting edge of an emerging market and walking a tightrope of
controversy.[5]
While the idea of allowing student-athletes to be paid for their services has been debated for
decades,[6] it has recently been revived with great fervor. Beginning with California’s decision to
allow student-athletes to be paid for their name, image, and likeness[7], the recent outcome of NCAA
v. Alston marked a significant shift in the national dialogue in favor of greater compensation for student-athletes.[8] While Alston is cabined to the NCAA’s
limitations on education-related aid for student-athletes,[9] it is emblematic of a shift in the culture toward supporting greater compensation for collegiate
student-athletes in even the non-academic context. This shift in both the culture and the law shows that it is certainly no coincidence that the NCAA
announced its “interim” name, image, and likeness policy less than two weeks after Alston.[10]
The tea leaves suggest a shift in favor of student-athletes, and the NCAA is showing at least nominal support for the movement, but student-athletes are not
free to profit in any way they please. The NCAA requires student-athletes to profit in a manner consistent with applicable state laws, and many states are
placing explicit restrictions on how student-athletes may profit.[11] Common among these restrictions are prohibitions on student-athletes partnering with
alcohol, tobacco, or gambling companies.[12] Notably, even where new state laws do not prohibit student-athletes from partnering with gambling
companies, sports betting is still illegal in twenty states.[13]

Whether a state remains hostile to gambling or if it has explicitly prevented student-athletes from partnering with gambling companies, such rules may spell
difficulty for Barstool’s burgeoning stable of collegiate athletes. Penn National Gaming, a company that “owns and operates casinos and hotels across the

country,” has a thirty-six percent stake in Barstool Sports.[14] Further, Barstool currently operates sportsbooks in six states,[15] which allows Barstool to
receive bets on various activities,[16] and it intends to expand into more states this year.[17] It also promotes gambling by advertising with gambling
companies, running gambling shows, and promoting its sportsbooks through its online presence.[18] While there is not yet precedent showing what a
“gambling company” is under name, image, and likeness rules, Barstool may be a prime candidate to receive this moniker.
The legal consequences of Barstool’s potential status as a gambling company are yet to be seen, but at least one athletic department has already advised its
student-athletes against partnering with Barstool to preempt any potential violations. According to an internal communication sent to all student-athletes at
the University of Louisville, “Barstool Sports . . . does not comply with the criteria outlined in the Kentucky Governor’s executive order.”[19] While the
communication does not specify how Barstool fails to comply, it gives a quick glimpse into how Barstool’s ambiguous status as a gambling company may be
dealt with by athletic departments nationwide.
Until further action is taken by the NCAA or state governments, the issue of Barstool as a supposed gambling company will probably be left to individual
athletic departments to deal with internally.[20] But, given Barstool’s current strategic choice to push sports betting at seemingly every turn, student-athletes
should not be surprised when it becomes a violation to be a “Barstool Athlete.”
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