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Immigration in the United States is a contentious political
issue with complicated economic, security, and policy implications[2].
Although there is popular support for legal migration,[3] much
of the current rhetoric centered on immigration conjures intense division[4]
arising, often, from misconceptions about the varying immigration policies of
the United States.[5]
These misconceptions are clearly exempli ed in the current debate over the
so-called “caravan” of migrants traveling from Central America, which has
alternatively been called an “invasion”[6] or an
attempt to reach safe haven in either Mexico or the United States.[7]
National security concerns have been heavily debated concerning the caravan speci cally and immigration
policies at the border more generally, but less public attention has been given to the legal implications of the
administration’s stated intention of keeping the caravan out,[8] and its past practice of turning away asylum
seekers, the latter of which violates both national and international law.[9]
While the governance of borders is the prerogative of
governments,[10]
there are also precepts of international law that govern the relations between
certain categories of migrants, notably refugees, and states. Under the
Universal Declaration of Human Rights (UDHR) of 1948, “everyone has the right to
seek and enjoy in other countries asylum from prosecution.”[11] Though
the UDHR is not a legally binding but rather an aspirational document,[12] the
1951 Convention relating to the Status of Refugees, which the United States
rati ed in 1968,[13]
does create legally binding duties relating to refugees, notably
“non-discrimination, non-penalization, and non-refoulement.”[14] It
is the prohibition against refoulement,
which is “the [expulsion] or return [of] a refugee in any manner whatsoever to
the frontiers of territories where is life or freedom would be threatened”[15] that
prohibits turning away asylum seekers without investigating their claims of “a
well-founded fear of being persecuted for reasons of race, religion,
nationality, [or] membership of a particular social group or political opinion.”[16]
A similar doctrine exists in the U.S. Immigration and
Nationality Act (INA) §208(a), which states, “Any alien physically present in
the United States . . . irrespective of such alien’s status, may apply for
asylum . . . .”[17]
While the United States is not required to accept these asylum claims if they
are found to be baseless, it is required to review such claims and may not
simply turn asylum seekers away without an asylum o cer investigating their
claims[18] to
determine if there is a “credible fear of persecution.”[19] One
current pending case, Al Otro Lado, Inc.

v. Nielsen,[20]
challenges CBP agents’ failure to refer asylum claims to asylum o cers, as
well as alleged incidences of turning away asylum seekers. If these allegations
are true, it seems likely that at least some CBP o cers are violating both
national and international laws through these actions, which raises broad
questions about current American practice towards asylum seekers.
Immigration is a chaotic, complicated subject,
and there are serious national security, economic, and social implications to
consider when crafting policy. Despite this caveat, the United States cannot
violate both its own and international laws in order to pursue preferred
immigration policy objectives; reviewing asylum claims and granting asylum
should those claims be found credible is not an optional duty but is rather
required by both the INA[21] and

the Convention relating to the Status of Refugees.[22] Immigration
law in the United States does require careful review and may be ripe for
modi cation, but the way to achieve desired policy goals is not to undermine
national and international law by ignoring mandatory duties towards asylum seekers.
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