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THE POWER OF THE KENTUCKY COURTS TO
DISREGARD PROVISIONS OF THE CODE

In 1902, under the provisions of sections 738 and 740 of
the Code! which provide that the appeal will be dismissed
unless appellant file the transeript in the office of the Clerk
of the Court of Appeals at least twenty days before the first
day of the second term of the Court next after the granting of
the appeal, the Court of Appeals of Kentucky, mm an action
contesting a primary election regarding the docketing of a case
at the time filed so as to give 1t an advanced and immediate
hearmg, said that in order to give i1t a speedy hearmg to which
appellants were entitled under a fair construction of the
election statute? the Court is authorized and requred to docket
the case whenever filed without regard to the time the trans-
cript 1s filed m the clerk’s office.3

There the Court of Appeals did not eomply with the Code,
basmg its decision on a fair construction of the election statute.
Had the Court abided by the Code the party recerving the
Judgment would have been delayed several months 1 getting
hig name certified as having won the primary election.

In September 1913, the Court purported to construe the
Code* 1n the case of Price v Russell® so as to allow the decision
of the Court to become final prior to the thirty day delay re-
quired by the Code. Thus appellee was enabled to get his
name certified before the general election in November.

Clark v Robinson,’ decided in 1914, held that the mandate

1 KenTUCKY CopneEs (Carroll, 1938) seec. 738 and 740.

"KeNTUcKY StaTuTEs (Thum’s Supp., 1915) sec. 1565 ce.

*Graham v Graham, 113 Ky 743, 24 Ky. L. Rep. 20, 67 S.W
1004 (1902)

*KeNtTuckYy CopEs (Carroll, 1938) sec. 760: “1. The Court of
Appeals may make rules for the convemient dispatch of business,
the preservation of order, the argument of cases or motions, and the
manner and time of presenting motions or petitions for rehearing,
theremn; and the time for 1ssuing its mandates and decisions, and the
mode of enforcing its mandates and orders, and may change the
same: Provided, That no mandate shall issue, nor decision become
final, until after thirty days, excluding Sundays, from the day on
which the decision 1s rendered, unless the courf, in delay cases,
otherwise direct; »

®154 Ky 824, 159 S'W 573 (1913).

159 Ky 33, 166 S.W 801 (1914).
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of the Court may be 1ssued 1mmediately when, m the judgment
of the Court, this 1s necessary for the public mterest or to pre-
vent great mjury This deecision 1s m regard to seetion 760
of the Code, as was the decision 1n Price v Russell.

These three decisions hinge on the purported construetion
placed on the. Code by the Court” and i no wise state that
authority exists for completely disregarding the code section
concerned.

However, m Burton v Mayer,® the Court, mn considermng
section 760 of the Code. abandoned the grounds on which the
previous cases on this pomnt were decided (mamely, a far
construetion of that section) and held flatly that the Code
could be disregarded where the rules of practice are unworkable.
In such cases the Court held it could draw upon its mberent
power to carry out the purposes of the Constitution of the
Commonwealth of Kentucky, which provides that all judicial
power shall be vested m the courts,® smee the rules of practice
and procedure are, therefore, within the judicial power and
subjeet to the control of the courts.

Chief Justice Stites m s opmmion said, ‘‘Rules of praetice
and procedure are, fundamentally, matters withim the control
of the courts i the admimstration of justice. The courts accept
legislative co-operation m rendermg the judiciary more effective.
Thev deny the mght of legislative donunance 1 matters of this
Jkimd. 10

And agamm 1n the opmion

“So long as the rules of practice fixed by the Leg-
1slature accord with the proper and effective adminis-
tration of justice, they should be, and they are, followed
to the letter. Where, however, a situation arises in
which the admnistration of justice 1s impaired or the
general rules of practice are unworkable, the duty un-
doubtedly rests on the courts to draw upon the reserve
of their inherent power, not in the assertion of a
domination over other co-ordinate branches of govern-

In Clarke v. Robinson, 159 Ky. 33, 166 S\W 801 (1914), the
Court cited as authority for its holding Graham v. Graham, 113 Xy.
743, 24 Ky L. Rep. 20, 67 S.W 1004 (1902), and Price v. Russell, 154
Ky. 824, 159 S'W 573 (1913).

®274 Ky 263, 118 S'W 2d 547 (1938).
°*KENTUCKY CONSTITUTION, sec. 109.
(193’;;Burton v. Mayer, 274 Ky 263, 267, 118 S'W 2d 547, 549
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ment, but in co-operation with the legislative and
executive branches to carry out the purposes of the
Constitution.”™
This 1s a case m which adherence to the Code would
prevent carrymg into effeet the provisions of the ‘‘General
Registration and Purgation Aect.”’?? where thirty days must
elapse before the mandate of the Court shall issue. Under that
act a house to house canvass ‘‘shall be made durmg the first
two weeks of the sixty day period next preceding the date
upon which the primary is to be held.”’ This period had
already started to run when the decision was handed down, and
it would have expired before the mandate could issue under
section 760 of the Code.

We find no equivoeation or apologies in the words of
Chief Justice Stites, nor 1s there reason for either. However,
The Chief Justice cited as a precedent Clark v Robinson and
explamned the Court’s position saymg, ‘‘Deference for a valid
act of the General Assembly which has become a law of the
Commonwealth clearly requires that we exert our own power
to make it effective even though m so domg we contravene a
rule of practice generally accepted as binding.’’13

In the opmion of Justice Thomas m Commonwealth ex rel.
Atty. Gen. v Furste'* handed down in 1941, the opimion m
Burton v. Mayer 1s quoted in part. However, 1t 1s to be noted
that the question i that case, according to the construction of
the Court, mnvolved a conflict between section 760 of the Code
and section 124 of the Constitution of the Commonwealth of
Kentucky 15 That case approved the holding i Burfon V.
Mayer, nevertheless.

It 1s well to mention also that the Court in searchmg the
Kentucky Constitution was unable to find any provision in it
either directing or permitting the General Assembly to pre-

1974 Ky. 263, 267, 118 S.W 2d 547, 549-550 (1938).

BRy, R. S. (1946) 117.530 (1)

"’)Burton v Mayer, 274 Ky. 263, 267, 118 S.W 2d 547, 550
(1938

1288 Ky. 631, 157 S'W 2d 59 (1941).

B Ky, CoNST. sec. 124: “The Clerks of the Court of Appeals, Cir-
cuit and County Clerks, shall be removable from office by the
Court of Appeals, upon mformation and good cause shown. The
Court shall be the judge of the facts as well as the law. Two-thirds
of the members present must concur 1 the sentence.”
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seribe rules for the Court’s procedure. And i Commonwealth
ex rel. Atty. Gen v Furste, the Court m its opmion said fur-
ther-

“However, for the purpose of preserving uniformity
of procedure and thereby prevent confusion in the
practice, together with the further fact that the Court
itself has not prescribed its own set of rules affecting
the practice under consideration, this court has uni-
formly followed in the ordinary run of cases the en-
acted court rules as embodied m the respective Codes
of Practice and by acquescence has approved them and
will no doubt continue to do so until modification
should be attempted, if ever.””®

Thus 1 1941 we find the Court of Appeals denymng
without reservation the power of the General Assembly to
preseribe the rules of practice and procedure in the courts of
this Commonwealth.

It 1s mteresting to note that i 1944 the General Assembly
recognized the power of the Court to set aside provisions of the
Code when it provided, by amending the statute regarding the
contesting of elections,!? that the Court might issue its mandate
mmmediately after announcing its deecision.

That 1s the law 1 Kentucky as it 1s today on the question
of the Court’s disregarding provisions of the Code. Hxcept mn
cases m which the provisions of the Code have been set aside
as preventmg or himdermg the Court m conforming fo pro-
visions of the Kentucky Constitution, the Court has disregarded
the Code only where failure to do so would result mm totally
defeating the purposes of the law as adjudged by the Court m
the case wherein its decision was made.

J. PELEAM JOHNSTON

1988 Ky. 631, 635, 157 S.W 2d 59, 61 (1941).
*Ky. R. S. (1946) 122.090.
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