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INTRODUCTION

Dangerous products injure two distinct categories of people:
consumers and bystanders. Products liability law has been dominated by
concern for the consumer. Courts have often placed greater limitations on
bystander recovery than on consumer recovery, but several factors may
justify extending a broader right of recovery to bystanders than to
consumers.' Unlike consumers, bystanders generally do not benefit from
the product do not benefit from any cost savings that a dangerous
product design creates, have had no opportunity to bargain for greater
safety, have had no opportunity to determine the dangers of the product,
and have not chosen to expose themselves to the dangerous characteristics
of the product.

Products liability law has failed to recognize these differences
between consumers and bystanders. Many of the limitations on recovery
in strict products liability law are based on its warranty roots,2 and may
not be justified when the plaintiff is a bystander. These limitations
include the consumer expectations test,3 the inherent characteristics rule,4

and the patent danger rule.5 Even the requirement that the plaintiff
establish that the product is defective may be a function of products
liability law's consumer focus. When the injured plaintiff is a consumer,
these limitations may be justified. There is, however, substantially less
justification for these limitations when the injured party is a bystander,

' As the California Supreme Court urged in Elmore v. American Motors Corp., 451 P.2d 84,
89 (Cal. 1969), one of the first cases to allow bystander recovery in strict products liability:

If anything, bystanders should be entitled to greater protection than the consumer or
user where injury to bystanders from the defect is reasonably foreseeable. Consumers and
users, at least, have the opportunity to inspect for defects and to limit their purchases to
articles manufactured by reputable manufacturers and sold by reputable retailers, where
as the bystander ordinarily has no such opportunities. In short, the bystander is in greater
need of protection from defective products which are dangerous, and if any distinction
should be made between bystanders and users, it should be made, contrary to the position
of defendants, to extend greater liability in favor of the bystanders.

Id.
'During the early stages of strict products liability in tort, there was some doubt as to whether

injured bystanders would be entitled to any recovery, but courts have now generally placed
bystanders on an equal footing with consumers. See cases cited brfru note 25.

See infra text accompanying notes 30-32.
See infra text accompanying notes 33-56.
See infra text accompanying notes 57-66.
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and several good reasons for allowing recovery. This Article will
consider the directions in which strict products liability law may
expand if freed from its consumer focus, including the possibility that
courts might allow bystanders to recover for injuries from dangerous,
but nondefective, products.6

When a bystander is injured by a nondefective, dangerous product
that a substantial portion of the population does not use, the case for
recovery from the manufacturer of the product is probably the
strongest. Manufacturers and consumers who create a market for such
products subject bystanders to unreciprocated risks, i.e., risks to which
bystanders do not expose manufacturers and consumers.' Imposing
liability in such cases would compensate bystanders for their losses
and spread the costs of such injury to the consumers who help to
create the risk.'

If bystanders do not recover for their injuries, these losses are
external costs-the losses are not included in the cost of the products
and do not affect the decisions of manufacturers and consumers.
These external costs create economic inefficiency. If courts imposed
liability, the cost of bystander injury would be ifternalized in the cost
of the products, and the price would more accurately reflect the costs
that they create This would place pressure on manufacturers to take
cost-justified safety steps.

The argument is not that the risks of dangerous products outweigh
their benefits. Explosives, guns, cigarettes, alcohol, snowmobiles, power
boats and all-terrain vehicles serve important purposes. Nevertheless,
manufacturers and, through them, those who purchase dangerous
products, should bear the risk that those products pose to others.

When a bystander is injured by a dangerous product, abnormally
dangerous activity liability may be a more appropriate precedent for
courts to look to than warranty law. Courts developed warranty law in
cases involving purchasers and consumers; they developed abnormally
dangerous activity liability in cases involving injured bystanders and

' Professors James Henderson and Aaron Twerski make a strong argument that courts will not
and should not extend liability to manufacturers of nondefective products. See James A. Henderson
& Aaron Twerski, Closing the American Products Liability Frontier: The Rejection of Liability
Without Defect, 66 N.Y.U. L. REv. 1263 (1991). This Article will suggest that the arguments against
extending recovery for injury from nondefective dangerous products are substantially weaker in cases
of bystander injury, and that there are significant justifications for extending recovery to bystanders.
For a discussion of Professors Henderson and Twerski's arguments, see infra text accompanying notes
111-21.

'See infra text accompanying notes 70-77.
'See infra text accompanying notes 79-88.
'See infra text accompanying notes 89-121.

1992-93]
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defendants who benefit from dangerous activity.'° In both the
abnormally dangerous activity cases and the dangerous product cases,
the plaintiffs are injured bystanders and the defendants are parties that
benefit from activity that puts the bystanders at risk.

Part I of this Article discusses the limitations that products
liability law has placed on bystander recovery. Part -II explores
whether courts should impose strict liability on manufacturers of dangerous,
but nondefective, products for bystander injury. Part II also examines the
possibility of applying such a rule to manufacturers of cigarettes, alcohol
and firearms.

I. THE BYSTANDER: NEGLECTED VICTIM OF PRODUCTS LIABILITY

A. The Warranty Roots of Products Liability and the Assault on the
Privity Citadel

The question of whether manufacturers would be subject to liability
for bystander injury first arose under a negligence theory. Courts initially
denied bystanders the right to recover from manufacturers that negligently
caused them injury; plaintiffs had to show that they were in privity with
the manufacturer."' Justice Cardozo, however, rejected the privity
limitation in MacPherson v. Buick Motor Co.2 Other jurisdictions
quickly followed, and today injured bystanders can recover against
negligent manufacturers.

Strict products liability initially developed as a warranty cause of
action. 4 Whereas the privity limitation made little sense in a negligence
cause of action, the limitation has some justification in a warranty cause
of action. The warranty cause of action is based on the theory that a
defect in the product violates an express or implied warranty between the
manufacturer and the purchaser. 5 Initially, only the purchaser could
bring a warranty cause of action. 6 In 1960, in Henningsen v. Bloomfield
Motors, Inc.,7 the New Jersey Supreme Court extended warranty protection

io See infra text accompanying notes 122-39.
The classic case is Winterbottom v. Wright, 152 Eng. Rep. 402, 404 (H.L. 1842). Although

Winterbottom involved injury to a user, rather than a bystander, it established the privity doctrine that
barred bystanders from recovery.

12 111 N.E. 1050, 1054 (N.Y. 1916).

" The MacPherson decision "found immediate acceptance, and at the end of some forty years
is universal law in the United States.... W. PAGE KETroN Er AL., PROSSER AND KEETON ON THE
LAW oF TORTS § 96, at 683 (5th ed. 1984) (footnote omitted).

" See William L. Prosser, The Fall of the Citadel (Sbct Liability to the Consumer), 50 MINN.
L. R.V. 791, 800 (1966).

" KEzrON Er AL., supra note 13, § 95A, at 679.
"Id. § 97, at 690-91.
" 161 A.2d 69 (NJ. 1960).

[Vol. 81
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to the wife of the purchaser of an automobile.18 Today most states have
extended bystander recovery in a warranty cause of action to one "who is in
the family or household of [the] buyer or who is a guest in his home."19

Beginning in the early 1960s, the Restatement (Second) of Torts and
most courts recognized a strict products liability cause of action sounding in
tortC0 Manufacturers became subject to strict liability for injuries that their
defective products cause. The Restatement acknowledged that strict liability
in tort evolved from warranty law2 and that courts had not "gone
beyond allowing recovery to users and consumers."'  The Restatement,
however, took no position as to whether bystanders should be allowed to
recover under strict liability in tort. Though several courts initially denied
recovery in strict liability to bystanders,24 most courts have rejected a privity

,Id. at 81.
,U.C.C. § 2-318 (1987); JAMES J. WHr & ROBERT S. SUMMERS, UNIFORM COMMERCIAL

CODE § 11-2, at 457 (3d ed. 1988).
" See g., Greenman v. Yuba Power Prods., 377 P.2d 897, 900 (Cal. 1963) ("A manufacturer

is strictly liable in tort when an article he places on the market, knowing that it is to be used without
inspection for defects, proves to have a defect which causes injury to a human being."); RESrATE-
MENr (SECOND) OF TORTS § 402A (1977) (approved by the American Law Institute in 1964).

To recover in strict products liability, a plaintiff must show that the product is defective.
Plaintiff's theory may be that the product was defectively manufactured, had a defective warning or
had a defective design. Under a manufacturing defect theory, plaintiffs must show that the product
turned out differently than the manufacturer intended. In rniswarning cases, the plaintiff must show
that the product failed to include a reasonable warning, in light of what the manufacturer knew or
should have known.

In design defect cases, most jurisdictions have adopted either a consumer expectations test, a
benefit/risk test, or some combination of the two. Under the consumer expectations test, the plaintiff
must show that the product was more dangerous than the ordinary consumer would have expected.
See infra note 35 and accompanying text. Under the benefit/risk test, a product is defective if its costs
outweigh its benefits. Some courts, in strict products liability cases, consider not the risk that the
manufacturer knew or should have known at the time of manufacture, as in negligence cases, but the
risk that is known at some time after manufacture, either at the time of sale, see John J. Wade, On
the Nature of Strict Tort Liability for Products, 44 MIss. L.J. 825, 834 (1973), or the time of trial,
see W. Page Keeton, Product Liability and the Meaning of Defect, 5 ST. MARY'S L.J. 30, 38 (1973).
In Barker v. Lull Eng'g Co., 573 P.2d 443, 456 (Cal. 1978), the California Supreme Court allowed
the plaintiff to use either the benefit/risk test or the consumer expectations test and as to the
benefit/risk test, placed the burden on the defendant to show that the burden of using an alternative
design was greater than the risks of the product. The Supreme Court of Alaska adopted the Barker
approach in Caterpillar Tractor Co. v. Beck, 593 P.2d 871, 884 (Alaska 1979).

1 Comment b to Section 402A of the Restatement discusses the history of strict products
liability:.

In later years the courts have become more or less agreed upon the theory of a "warranty"
from the seller to the consumer [as the basis of products liability], either "running with
the goods" by analogy to a covenant running with the land, or made directly to the
consumer.

RESTATEMENT (SECOND) OF TORTS § 402A cn. b (1977).
Id. § 402A cmt. o, at 356.
Id. at 357.
See William L. Prosser, Strict Products Liability and the Bystander, 64 CoL. L. REV. 916, 916
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distortions that might be created by imposing liability for bystander injury
would probably be minor compared with the distortions that currently
exist when no liability is imposed for bystander injury.'

D. Abnormally Dangerous Activity Liability as Precedent for Bystander
Recovery

As a previous portion of this Article demonstrated, warranty law has
had a great impact on the development of strict products liability in
tort." Warranty law may be the proper precedent when a purchaser or
consumer is injured since the suit is between those who benefit from the
transaction. But when a dangerous product injures a bystander, abnormal-
ly dangerous activity liability is probably the more appropriate prece-
dent.'2

Under abnormally dangerous activity liability, defendants are subject
to strict liability for damages caused by their dangerous and in some way
unusual activity. 4 Though the defendant who engages in an abnormally

NATIONAL HIGHWAY TRAFFIC SAFmrY ADMINISTRATION: DRUNK DRIVING FACrS 23 (1986)).
A higher percentage of those killed by other dangerous products, such as handguns, may be

bystanders. If courts allowed bystander recovery and the legislature found that the distortion as to
some products was too great, it could exclude their manufacturers from liability.

"' See supra text accompanying notes 101-06.
Henderson and Twerski acknowledge that bystander losses create market distortions, noting that

"to the extent that smoking and drinking generate externalities or involve addictive behavior, society
confronts potentially significant market failure," but they suggest that courts leave this problem to
the legislature. Henderson & Twerski, supra note 6, at 1330. Legislatures are unlikely, however, to
pay much attention to bystanders. The plight of bystanders that are injured by any one product is
unlikely to generate much public interest. Advocacy groups may attempt to limit the use of dangerous
products such as alcohol or tobacco, but these groups have not advocated recovery for injured
bystanders. Therefore, if the risks of bystander injury are to be internalized in the price of dangerous
products, it is likely that this will have to be the work of the courts. If the distortions created by
bystander recovery are so great respecting some products that exemption from liability is justified,
the legislatures could create an exemption for such products.

" See supra text accompanying notes 15-66.
Though abnormally dangerous activity liability has not had as great an impact on strict

products liability law as warranty theory, it has had some impact. The Restatement (Second) of Torts
adopts the abnormally dangerous activity rle concerning contributory negligence: "Since the liability
with which this Section deals is not based upon negligence of the seller, but is strict liability, the rule
applied to strict liability cases (see § 524 [the abnormally dangerous activity section]) applies."
REsrATEmENT (SECOND) OF TORTS § 402A cmt. n (1977).

John L. Diamond, Eliminating the "Defect" in Design Strict Products Liability Theory, 34

HASTNGs W. 529, 531 (1983), suggests that courts might extend abnormally dangerous activity
liability to impose liability on manufacturers of nondefective dangerous products in cases involving
all categories of injured parties. However, as argued infra at text accompanying notes 129-33,
traditional strict liability is bystander liability. Extension of abnormally dangerous activity strict
liability to all categories of plaintiffs would go far beyond its present limitations.

See, aeg., Rylands v. Fletcher, 3 L.R.-E.&I. App. 330, 338 (H.L 1868); RESrATEMENT
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dangerous activity may have acted reasonably, the defendant's activity
must pay its way." At the trial of an abnormally dangerous activity
case, the court decides as a matter of law whether an activity is subject
to strict liability. 126

(SECOND) OF TORTS §§ 519, 520 (1977); KEarON Er AL., supra note 13, § 78, at 551. Section 520
of the Restatement states:

In determining whether an activity is abnormally dangerous, courts are to consider the
following factors:

(a) existence of a high degree of risk of some harm to the person, land or
chattels of others;

(b) likelihood that the harm that results from it will be great;
(c) inability to eliminate the risk by the exercise of reasonable care;
(d) extent to which the activity is not a matter of common usage;
(e) inappropriateness of the activity to the place where it is carried on; and
(f) extent to which its value to the community is outweighed by its dangerous

attributes.
RESrATEmENT (SECOND) OF TORTS § 520 (1977).

I Id. § 519 cmt. d (1977).
"u Comment I to section 520 of the Restatement (Second) of Torts provides:
Function of court. Whether the activity is an abnormally dangerous one is to be
determined by the court, upon consideration of all the factors listed in this Section, and
the weight given to each that it merits upon the facts in evidence. . .. This calls for a
decision of the court; and it is no part of the province of the jury to decide whether an
industrial enterprise upon which the community's prosperity might depend is located in
the wrong place or whether such an activity as blasting is to be permitted without liability
in the center of a large city.

Id. § 520 cmt. 1.
Likewise, in a bystander's cause of action based on the danger presented by a product, the court,

rather than the jury, might determine whether the manufacturer of a product is subject to liability. The
court might impose liability if it determines that the product creates unreciprocated risks to a
substantial portion of the population. This would avoid the difficulties that arise in the ordinary
design defect case in which the jury must determine whether a product is defective. It is very difficult
for a jury to apply a risk/benefit test. They must compare risks (such as the danger of death) and
benefits (such as efficiency) that are very difficult to compare. See supra note 65 and accompanying
text. People differ greatly in the way that they draw a risk/benefit analysis and the jury will often be
second-guessing a balance that was drawn by the customer who purchased the product. See supra
note 65 and accompanying text. Different juries are likely to reach different results with the same
facts. It is therefore difficult for manufacturers to predict when they will be subject to liability for
a product's design.

The proposal for bystander recovery suggested herein is in some respects like that suggested
by Justice Schreiber of the New Jersey Supreme Court. He suggested, in a case in which the plaintiff
was injured when he dived into an above-ground swimming pool, that a court might find, based on
the Restatement's abnormally dangerous activity factors, see supra note 124, that the manufacturer
of a product should be subject to strict liability for the inherent dangers of a product. See O'Brienv.
Muskin Corp., 463 A.2d 298, 312-13 (N.J. 1983) (Schreiber, J., concurring). Justice Schreiber is
critical of the majority in O'Brien for allowing the jury to determine whether the manufacturer of a
product should be subject to liability based on the product's inherent characteristics. Id. He advocates
that the judge determine whether a nondefective product should be subject to strict liability, as in the
abnormally dangerous activity cases. Id. at 314-15. Justice Schreiber's proposal differs from that
advocated herein in that he would allow liability when there is injury to consumers, as well as
bystanders. Dangerous products cases are substantially more similar to dangerous activity cases when
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Abnormally dangerous activity liability is bystander liability. As the
Alaska Supreme Court explained in imposing abnormally dangerous
activity liability on defendants for the storage of explosives, "[a]s
between those who have created the risk for the benefit of their own
enterprise and those whose only connection with the enterprise is to have
suffered damage because of it, the law places the risk of loss on the
former."' 27 In this respect, manufacturers and consumers of dangerous
products are like defendants in the abnormally dangerous activity cases.
Manufacturers and consumers of dangerous products benefit from the
production of the products and it may be that they should be responsible
to bystanders who are injured by such products.

Commentators have differed over the justification for abnormally
dangerous activity strict liability.' George Fletcher argues that liability
is based on fairness in that the defendants in such cases expose others to
unreciprocated risk.'29 Other commentators justify abnormally dangerous
activity liability based on economic efficiency: 3' the defendant is
generally the cheapest cost avoider in such situations, because plaintiffs,
who are merely engaged in the ordinary activities of life, would find it
difficult to adjust their lives to avoid abnormal risks.' Defendants can
more easily make cost-justified changes in their activities to avoid the
risks. A third group of commentators suggest that compensation and risk
spreading justify abnormally dangerous activity liability.' Previous

a bystander is injured than when a consumer is injured.
,' Yukon Equip., Inc. v. Fireman's Fund Ins. Co., 585 P.2d 1206, 1212 (Alaska 1978). Similarly,

comment d to section 519 of the Restatement (Second) of Torts states that, abnormally dangerous
activity liability "is founded upon a policy of the law that imposes upon anyone who for his own
purposes creates an abnormal risk of harm to his neighbors, the responsibility of relieving against that
harm when it does in fact occur." RESrATEmENr (SECOND) OF TORTS § 519 cmt. d (1977).
Accordingly, courts deny recovery to those who engage in the abnormally dangerous activity. See
id.

I It appears that the early cases, such as Rylands v. Fletcher, 3 L.R.-E.&I. App. 330 (H.L.
1868), were based on the unexpected nature of the risks. In England at that time, people expected
to be exposed to risks from mining operations, but not from water held in artificial ponds. See id. at
338.

, Fletcher, supra, note 70, at 543-56. Fletcher maintains that "[i]f uncommon activities are those
with few participants, they are likely to be activities generating nonreciprocal risks." Id. at 547.
Professor Fletcher also sees unreciprocated risk as the underlying basis for the law of intentional torts
and negligence. See id. For a discussion of the unreciprocated risk justification for liability, see supra
text accompanying notes 70-77.

'" Se4 e.g., POSNER, supra note 95, at 140-41.
.. See id.; Steven Shavell, Strict Liability Versus Negligence, 9 J. LEG.AL STUD. 1, 24 (1980).
. See Charles 0. Gregory, Trespass to Negligence to Absolute Liability, 37 VA. L. REv. 359,

395 (1951); Virginia E. Nolan & Edmund Ursin, The Revitalization of Hazardous Activity Strict

Liability, 65 N.C. L. REv. 257, 292-93 (citing Chavez v. Southern Pac. Transp. Co., 413 F. Supp.
1203, 1208 (E.D. Cal. 1976)). For a discussion of the risk spreading rational, see supra text
accompanying notes 84-94. Risk spreading, however, does not explain the limitations of

1992-93]
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sections of this Article have found support in each of these justifications
for a bystander cause of action against manufacturers of dangerous
products.

33

The economic justification for a bystander cause of action against
manufacturers of nondefective dangerous products is not as strong as that
against the party that engages in the dangerous activity, because generally
the party that engages in the dangerous activity will be the cheapest cost
avoider. For example, users of dynamite or alcohol are probably the
parties that can most easily take steps that would make their activities
safe. As argued above," 4 however, as between the manufacturer and the
bystander, the manufacturer is most likely to be the cheaper cost avoider,
and courts can maintain pressure on users by giving manufacturers a right
of indemnity against users.

The Restatement (Second) of Torts lists the "extent to which the
activity is not a matter of common usage" as one of six factors that can
justify imposing abnormally dangerous activity strict liability.'35 Of
course, many products that expose bystanders to risk, such as cigarettes,
alcohol and firearms, probably are "matter[s] of common usage." Though
the Restatement does not require that an activity be "not a matter of
common usage" before it is subject to liability, it may be that even
including this trait as a factor for the courts to consider could lead a court
unjustifiably to deny recovery. Abnormally dangerous activity's
unreciprocated risk justification would suggest the need to impose
liability for a broader range of dangerous activities. If a substantial
portion of the population does not benefit from an activity, those who
engage in the activity expose others to an unreciprocated risk. In some
cases, for instance, courts have extended dangerous activity liability to
crop-dusting, even though it was a common activity in the area in which
the defendant engaged in it. 3' Under this broader view of abnormally

ultrahazardous activity liability. Indeed, if a court were to build a liability system around risk
spreading, it is difficult to see any limits to the liability of an enterprise for injures that it causes. See
Owen, supra note 83, at 704.

.. See supra text accompanying notes 70-77 (unreciprocated risk argument), 79-88 (risk
spreading argument), and 89-121 (cheapest cost avoider argument).

"4 See supra text accompanying notes 94-95.
REsrATEMENT (SECOND) OF TORTS § 520(d) (1977); see supra note 124.

... See, eg., Lee v. Lenhardt, 362 P.2d 312, 316-18 (Or. 1961); Langan v. Valicopters, Inc., 567
P.2d 218, 223 (Wash. 1977). The Restatement states that the manufacture of explosives is "carried
on by only a comparatively small number of persons and therefore [is not a matter] of common
usage." RmATEMENT (SECOND) OF TORTS § 520 cmt. i (1977). This appears to be inconsistent with
the Restatement's argument, within the same comment, that automobiles are not subject to strict
liability because they are commonly used. Id. Of course, there are very few manufacturers of either
automobiles or explosives.

[Vol. 81
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dangerous activity strict liability, courts might impose strict liability on
activities (and on manufacturers of dangerous products) that do not
benefit a substantial portion of the community.

With a few exceptions,'37 courts have not applied abnormally
dangerous activity liability to manufacturers of dangerous products."

' See, eg., Chapman Chem. Co. v. Taylor, 222 S.W.2d 820, 827 (Ark. 1949) (holding creation
of pesticides that caused injury to plaintiff'scotton to be an ultrahazardous activity); see also Andrew
0. Smith, Note, The Manufacture and Distribution of Handguns as an Abnormally Dangerous
Activity, 54 U. Cm. L. REV. 369, 384-85 (1987) (discussing Chapman and other cases that suggest
that the manufacture of some dangerous products might be subject to ultrahazardous activity liability).

The comments to the Restatement can be read to suggest that a manufacturer might be subject
to abnormally dangerous activity liability. For instance, comment i to section 520 argues that "the
manufacture, storage, transportation and use of high explosives" are carried on by a small number
of persons, and therefore are uncommon activities subject to strict liability. RESrATEMENT (SECOND)

OF TORTS § 520 cmt. i (1977). The comment, however, may merely suggest that if the explosives
go off during manufacture, the manufacturer will be subject to liability.

"3 Some courts have limited abnormally dangerous activity liability to dangerous activity on the
defendant's land. See, eg., Kelley v. R.G. Indus., 497 A.2d 1143, 1147 (Md. 1985) (refusing to
impose liability unless the activity is abnormally dangerous with respect to the place where it occurs);
Yommer v. McKenzie, 257 A.2d 138, 141 (Md. Ct. App. 1969) (discussing the critical importance
of an activity being abnormally dangerous with respect to its surroundings). Contra Chapman Chew.
Co. v. Taylor, 222 S.W.2d 820, 827 (Ark. 1949) (holding that the frequency of aerial spraying of
pesticide in a given location does not warrant finding the activity not extrahazardous); Loe v.
Lenhardt, 362 P.2d 312, 316-18 (Or. 1961) (holding aerial spraying extrahazardous activity in a
community where widely used); Langan v. Valicopters, Inc., 567 P.2d 218, 221-23 (Wash. 1977)
(holding defendant liable for damage resulting from the common practice of crop-dusting); Siegler
v. Kuhlman, 502 P.2d 1181, 1184-85 (Wash. 1972) (holding defendant liable for injuries sustained
from gasoline trailer overturning despite a finding that hauling gasoline in that manner is not
unusual), cert. denied, 411 U.S. 983 (1974). Comment e to section 520 of the Restatement (Second)
explicitly rejects a limitation of abnormally dangerous activity liability to activities that occur on
defendant's land. RESTATEMENT (SECOND) OF TORTS § 520 cmt. e (1977). Both the Blackburn (lower
court justice) and the Cairns (appellate court justice) opinions in Rylands v. Fletcher, 3 L.R.-E.&I.
App. 330 (H.L. 1868), state their rule in terms of defendant doing something on his land. Blackburn
imposes liability on the person who "brings on his lands ... any thing likely to do mischief," 143
Rev. Rep. 611, 621 (Ex. Ch. 1866), and Cairns imposes liability on defendants whose "use of their
close" is "non-natural," 3 L.R.-E.&I. App. 330, 339 (H.L. 1868). The language in each of the
opinions may have merely described the activity of the defendant in Rylands, rather than stating a
requirement of the rule adopted.

The Restatement states that the "inappropriateness of the activity to the place where it is carried
on" is a factor to be considered in determining whether an activity is subject to strict liability.
R.SIATEMENr (SECOND) OF TORTS § 520(e) (1977). Dangerous products, of course, create risks in
any place that consumers might use them. Two recent Washington Supreme Court decisions,
purporting to apply the Restatement, appear to ignore the "inappropriateness to the place" factor. The
Washington Supreme Court found the hauling of gasoline, Siegler v. Kuhlman, 502 P.2d 1181, 1184-
85 (Wash. 1972), cert. denied, 411 U.S. 983 (1974), and crop-dusting in an area where crop-dusting
was prevalent, Langan v. Valicopters, Inc., 567 P.2d 218, 221 (Wash. 1977), to be ultrahazardous.
In those cases, the court found the activity to be ultrahazardous, in spite of the fact that roads seem
to be the appropriate place to haul gasoline and a valley where crop-dusting occurs seems to be the
appropriate place to crop-dust. Virginia Nolan and Edmund Ursin argue that these cases ignore the
last three factors of section 520 of the Restatement, see supra note 124, and stand "for the
proposition that the Restatement (Second) is not the proper focus for strict liability analysis." Nolan
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The U.S. Court of Appeals for the Seventh Circuit refused to extend
abnormally dangerous activity liability to the manufacture of handguns in
part because of a fear that this would create too great a burden on
manufacturers of dangerous products. According to the court, such an
extension "would require that manufacturers of guns, knives, drugs,
alcohol, tobacco and other dangerous products act as insurers against all
damages produced by their products."'39 As suggested above, however,
the abnormally dangerous activities rule justifies manufacturer liability
only in cases of bystander injury. The extent of liability that such a rle
would create would not be as great as that suggested by the Seventh
Circuit because most of the risks that knives, drugs, alcohol, tobacco and
other dangerous products create are to consumers.

The basis of abnormally dangerous activity liability is that those who
engage in dangerous activity for their own benefit should pay for losses
that they cause to bystanders; the activity should pay its way. It may be
that likewise, manufacturers (and through them consumers) who benefit
from dangerous products should pay for losses that such products cause
to others.

E. Dangerous Products that Create Risks to Bystanders

Previous portions of this Article have suggested that fairness and
efficiency may justify bystander recovery from the manufacturers of a
dangerous product if there is a substantial portion of the population that
does not benefit from the product. This section will briefly consider the
causes of action that bystanders might bring against the manufacturers of
cigarettes, alcohol and firearms.

1. Second-Hand Tobacco Smoke

Many consumers have tried to recover for diseases caused by tobacco,
but so far they have generally been unsuccessful. 4 ' Smokers, and the

& Ursin, supra note 132, at 274-78.
Other courts have refused to apply abnormally dangerous activity liability to manufacturers of

dangerous products because they do not consider the production of products to be an activity. See,
e.g., Perkins v. F.I.E. Corp., 762 F.2d 1250, 1265 n.43 (5th Cir. 1985); Martin v. Harrington &
Richardson, Inc., 743 F.2d 1200, 1204 (7th Cir. 1984).

"' Martin, 743 F.2d at 1204. This argument echoes William Prosser's justification for products
liability's inherent characteristics rule. See supra notes 41-43 and accompanying text.

"' See Mary Griffin, Note, The Smoldering Issue in Cipollone v. Liggett Group, Inc.: Process
Concerns in Determining Whether Cigarettes are a Defectively Designed Product, 73 CORNELL L.
REV. 606, 606 n.2 (1988).
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beneficiaries of their estates, will find little help in the cause of action
suggested herein. Smokers obviously are consumers, not bystanders.
Those who are injured because of second-hand smoke, however, may be
able to recover under a bystander theory.'

Cigarette manufacturers would be subject to liability under the
rule suggested herein because cigarettes are dangerous and a substan-
tial portion of the population does not smoke. Recent studies provide
clear evidence that second-hand smoke causes lung cancer to
bystanders. 4 ' One study found that 2,490 to 5,160 nonsmokers a
year die as a result of second-hand smoke. 43 "[T]he percentage of
American adults that smoke declined from 42% in 1967 to 32% in
1987."'" Manufacturers and those who smoke cigarettes expose a
significant number of people to unreciprocated risk. It may be that
tobacco manufacturers (through liability) and consumers (through
higher prices) should be responsible for the risks that they cause to
others.

It is especially important for victims of second-hand smoke that
courts adopt the cause of action suggested herein. Whereas many
bystanders who are injured by dangerous products can bring suit
against the users of the products that cause their injury under a
negligence or abnormally dangerous activity theory, victims of
second-hand smoke have no such option. Typically, they have been
subjected to a lifetime of second-hand smoke by many smokers.
Responsibility for this loss might be placed on manufacturers and
spread to all smokers through higher prices. It will, of course,
generally be impossible to identify one manufacturer who is responsi-
ble for a second-hand smoke injury, but this may be an appropriate
case for courts to apply market share liability. 45

" Cf. Ezra, supra note 120, at 1085-1100 (arguing that involuntary smokers should be able to
recover damages under a battery cause of action); Bradley M. Soos, Note, Adding Smoke to the Cloud
of Tobacco Litigation-A New Plaintiff. The Involuntary Smoker, 23 VAL. U. L. REv. 111, 128-44
(1988) (arguing that an involuntary smoker should be able to recover from a manufacturer under the
enterprise theory of tort liability); Morley Swingle, Comment, The Legal Conflict Between Smokers
and Nonsmokers: The Majestic Vice Versus the Right to Clean Air, 45 Mo. L. REV. 444, 474-75
(1980) (predicting a revival of product liability actions by nonsmokers for injury caused by second-
hand smoke as evidence of the dangers of second-hand smoke increases).

"' A recent Environmental Protection Agency report found that second-hand smoke accounted
for 3,000 lung cancer deaths a year. Steven Long, Smoking up a Storm, HoustoN CRONICLE, Jan.
7, 1993, at Al. The Agency also announced that it would classify second-hand smoke as a "Class
A" carcinogen, which includes such substances as benzene, asbestos and arsenic. Id.

.' See Ezra, supra note 120, at 1065.
I Id. at 1062 (citing "No Smoking" Sweeps America, Bus. WK., July 27, 1987, at 40).

145 Under market share liability, a manufacturer is liable for a pro rata share of the plaintiff's

damages based on the manufacturer's share of the relevant market. See, eg., Sindell v. Abbot Lab.,

1992-93]
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2. Alcohol-Related Accidents

The Department of Transportation estimates that in 1985, 7,400
people who were not drinking were killed in alcohol-related automobile
collisions.' One-third of American adults do not consume alcoholic
beverages.'47 Courts might impose responsibility for these injuries on
the manufacturers of alcohol, which would result in higher prices for
consumers. Such liability could be based on the unreciprocated risk that
those who consume alcohol pose to those who do not.

Additional characteristics of alcohol create additional justifications for
imposing liability on manufacturers for bystander injury. Whereas the
consumer of most products has an opportunity to make a reasonable
risk/benefit calculation before using a product, alcohol diminishes the
consumer's reasoning ability, both in the short-run and the long-run.
Consumers of alcohol are subject to diminished marginal reasoning
ability. They may initially intend to consume only a few drinks, but after
a few drinks they are likely to believe that they can consume a few more.
In addition, alcohol is addictive, and addicts require higher and higher
doses to satisfy their addiction, creating even greater risks of drunk
driving and injuries to bystanders.

Traditionally, courts did not impose liability on those who negligently
served excessive amounts of alcoholic beverages.'" They found the
intoxicated driver to be a superseding cause of the loss.'49 In recent
years, however, courts have recognized that it is not only the drinker that
is responsible for his or her intoxicated condition.'50 Accordingly, courts
have increasingly imposed liability on bars and social hosts on the basis
that it is negligent to serve excessive amounts of alcohol to one who
might foreseeably cause injury.'

The Restatement (Second) of Torts takes the position that defendants
that engage in abnormally dangerous activity should be subject to liability
even if the harm is also caused by the activity of a negligent or reckless
third person.52 As in the alcohol server cases and the abnormally

607 P.2d 924, 937 (Cal. 1980).
"' U.S. Dom,. oF TRANSPORTATION, NATIONAL HIGHWAY TRAFc SAFETY ADMINISTRATION:

DRUNK DRVNG FACrS 23 (1986), cited in, Manning, supra note 120, at 1608.
See Elizabeth M. Whelan, To Your Health, 25 AcRoss THE BOARD 49, 49 (1988).

, See John R. Ashmead, Note, Putting a Cork on Social Host Liability: New York Rejects a
Trend, 55 BROOKLYN L. Rv. 995, 997 (1989).

10 See id.
... See id. at 1002-04.
.. See, eg., Klein v. Raysinger, 470 A.2d 507, 510 (Pa. 1983) (listing recent cases that have

imposed liability on bars and social hosts).
"' RESTATEMENT (SEcoND) OF TORTS § 522 (1977).

[Vol. 81



BYSTANDER RECOVERY

dangerous activity cases, it may be that the foreseeable culpability of the
intervening misuser should not prevent the manufacturer of alcoholic
beverages from being held liable to injured bystanders.

3. Firearms

Guns are another class of dangerous products that cause injury to a
substantial number of bystanders. The Maryland Court of Appeals
recognized a cause of action that is similar in some respects to the
proposal discussed herein, when it allowed an innocent bystander injured
during the commission of a crime to recover from the manufacturer of a
"Saturday Night Special" handgun. 53 The court held that abnormally
dangerous activity liability did not apply because the activity did not
occur on the defendant's land," and that strict products liability did not
apply because the risk of injury from crime is one of the inherent risks
of these guns."5 The court did, however, adopt a new strict liability
cause of action on the grounds that the risks of "Saturday Night Specials"
outweigh their benefits to society, their criminal use is foreseeable, and
as between a totally innocent victim and the manufacturer that makes a
product that will be used most commonly in criminal activity, the
manufacturer is more at fault.' Others have advocated such a cause of
action against the manufacturers of automatic assault weapons.5 7 Under
the cause of action discussed herein, bystanders injured in hunting
accidents might also obtain a recovery, because guns for hunting are
dangerous products that are not used by a substantial portion of the
population.

Manufacturers of guns will argue that guns serve important functions
in society. For instance, guns can be used for self-protection. Imposing
liability on manufacturers of guns would raise the price of guns for those
who want to use them for self-protection, as well as for those who want
to use them for pleasure and criminal activities. The cheap "Saturday
Night Special," for which the Maryland Court of Appeals created a strict
liability cause of action, may be the only weapon that some people can
afford.

" Kelley v. 1LG. Indus., 497 A.2d 1143, 1159 (1985).
" Id. at 1147.
"4 Id. at 1149.

"4 Id. at 1154-59; see also Smith, supra note 137, at 384-85 (arguing that manufacturers of
handguns should be subject to abnormally dangerous activity liability).

1"7 See Joshua M. Horwitz, Kelley v. R.G. Industries: A Cause of Action For Assault Weapons,

15 U. DAYTON L. REv. 125, 138-39 (1989).
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Under the Restatement's abnormally dangerous activity liability rule,
in determining whether to apply strict liability, the court considers the
benefits the activity provides to the community as well as its risks.'
The court is to consider external benefits, i.e., benefits beyond those
provided to the one who engages in the activity. Arguably, guns provide
benefits to the community beyond the benefits that they provide to
individual consumers. The awareness that there is a risk that they may be
shot by someone who has a gun probably helps to deter some prospective
criminals from committing crimes. It may be that the added cost to guns
that bystander liability would create would deter more law-abiding
citizens than criminals from owning guns. The drafters of the Bill of
Rights protected the right to bear arms'59 because they saw guns as a
protection against an overintrusive government. 6 If courts use the
Restatement's abnormally dangerous activity rule as a guide in bystander
dangerous product cases, they might find that the benefits of guns tip the
scale in favor of not imposing liability.

A bystander who is injured by a gun during the commission of a
crime may face an additional difficulty in recovering from the manufac-
turer. In these cases, there is a highly culpable intervening actor-the
criminal. As noted in the prior section, the Restatement (Second) of Torts
takes the position that plaintiffs should be subject to abnormally
dangerous activity liability even if the harm is also caused by the activity
of a negligent or reckless third person.' The Restatement, however,
explicitly takes no position as to whether an intervening actor who
intends to cause harm should cut off liability.' Many courts have held
that an intervening criminal actor cuts off liability in negligence
cases. 6 If manufacturer liability is cut off by an intervening intentional
tortfeasor, this would deny recovery to many who are injured by guns
used in criminal activity.

If courts impose liability on gun manufacturers, courts could maintain
whatever pressure the risk of tort liability places on criminals by giving
the manufacturer an indemnity cause of action against the misusing
consumer.'" Furthermore, imposing liability on the manufacturer would

"3 RESrATEMSNT (SECOND) OF TORTS § 520 (1977).
"3 U.S. CoNsrT. amend. II.
"3 See Martin v. Harrington & Richardson, Inc., 743 F.2d 1200, 1204 (7th Cir. 1984) (refusing to

find handgun manufacture to be an ultrahazardous activity, based in part on the Illinois Constitution's
protection of the right of private citizens to bear arms).

"' RESrATEMLNT (SECOND) OF TORTS § 522 (1977). See supra text accompanying note 152.
162 Id.
... See KEETON Er AL., supra note 13, § 33, at 201, § 44, at 313.
'" See Smith, supra note 137, at 377-79.
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encourage manufacturers and sellers to see that guns are not purchased
by persons that are likely to commit crimes." 5

CONCLUSION

It may be that when there is a substantial portion of the population
that does not benefit from a dangerous product, the manufacturer should
be subject to strict liability for injuries to injured bystanders. The cost of
liability would ultimately be passed on to consumers in the form of
higher prices, but it is appropriate that those who benefit from dangerous
products pay a bit more so that injured bystanders-who do not benefit
from the product-may be compensated. The price of dangerous products
should include the losses that they cause to bystanders.

165 See id.
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