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investigator and made part of a written report."'" The prosecution sought to
inspect the report and the court denied the request. 1 9 However, the court
told defense counsel that if the defense called the investigator to the stand
to testify the court would order production of those portions of the report
relevant to the impeachment.z0 Defense counsel later sought to call the
investigator for purposes of impeachment but refused to share the report;
so, the court ruled that the investigator could not testify.2 ' The Ninth
Circuit reversed, finding that compelling discovery of the report violated
both the Fifth Amendment and Federal Rule of Criminal Procedure 16
(the criminal analog to the Federal Rule of Civil Procedure 26(b)). 2 2 The
Supreme Court reversed, finding that neither the Fifth Amendment nor
Rule 16 was implicated.2  The Court considered the implication of the
work product doctrine under Hickman separately from Rule 16 and held
that the defendant had waived his protection when he sought to introduce
the testimony of the investigator.224

At first glance, the Court's discussion of the work product doctrine appears
rather unremarkable as far as its impact on civil litigation. Nevertheless,
there are at least two aspects of the opinion that are worth discussing.
First, the Court felt compelled to discuss the work product doctrine under
Hickman separate from application of Rule 16, thus recognizing that Hickman
has continued validity apart from the rules. 2  Second, the Court, in its
discussion of Hickman, stated, "the [Hickman] Court therefore recognized
a qualified privilege for certain materials prepared by an attorney 'acting
for his client in anticipation of litigation."'2 6 Some courts have taken this
as an endorsement that the work product doctrine only applies to materials
produced in "anticipation of litigation."z2 2 The Court's statement makes

218 Id. at 227-28.

219 Id. at 228-29.

220 Id. at 228 & n.3.

221 Id. at 229.

222 Id. at 229-30.

223 Id. at 234-35.

224 Id. at 239-40.

225 Id. at 238-39. The Court was compelled to do so as it found that Rule 16 only applied
to pre-trial discovery but that Hickman applied to both pre-trial discovery and discovery after
trial has begun. Id. at 235, 238-39. This was the subject of Justice White's concurrence, as he
took issue with limiting a trial court's discretion on evidentiary matters under Hickman. Id. at
243 (White, J., concurring).

226 Id. at 237-38 (quoting Hickman v. Taylor, 329 U.S. 495, 508 (1947)). After making this
statement, the Court makes a string cite to, among other sources, the Harvard student note
discussed supra Part IV.A. Nobles, 422 U.S. at 238.

227 See, e.g., United States v. Margolis (In re Fischel), 557 E2d 209, 212-13 (9th Cir. 1977)
("The limited work product immunity extends only to certain materials prepared by an attor-
ney in anticipation of litigation." (citing Nobles, 422 U.S. 225)); In re Grand Jury Proceedings of
June 16, 1981, 519 F. SupP. 791, 793 (E.D. Wis. 1981) ("[TIhe work-product rule only applies
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no such limitation, however, and could be read as nothing more than a
description of the context in which Hickman was decided.z"'

The Grolier case involved a request by Grolier Inc. under the Freedom
of Information Act (FOIA) for documents the government generated
during an investigation of a subsidiary of Grolier that was subsequently
ended.229 Grolier's request was based on Exemption 5 of FOIA, which
protected from disclosure "inter-agency or intra-agency memorandums or
letters which would not be available by law to a party other than an agency
in litigation with the agency .... "230 The district court agreed that all of the
documents were protected under Exemption 5, some of which were due
to the work product doctrine. 3 ' The Court of Appeals for the District of
Columbia reversed, finding that the work product doctrine only protected
documents in an existing or potentially existing related litigation.232 Thus,
the issue before the Supreme Court was not one related to discussing
whether core work product could be protected in a non-litigation context,
but rather whether Hickman and Rule 26(b) allowed the work product
doctrine to extend to subsequent disputes, even if unrelated to the original
litigation .2 " The Court noted the lack of any clear guidance on the issue of
a temporal scope for the work product rule, but expressed its view that "the
literal language of the Rule protects materials prepared for any litigation
or trial as long as they were prepared by or for a party to the subsequent
litigation." M Thus, the Court would seem to have expanded the protection
of the Rule, but the authority of this precedent was weakened by the
Court's decision to base its ruling on an independent construction of
Exemption 5 to FOIA.23 5 Though there is some inkling that the Court
favored a broader rather than narrower view of the work product doctrine,
the Grolier case does not answer the question of whether core work product
can enjoy protection when not generated in "anticipation of litigation."

The most instructive Supreme Court opinion issued since the adoption
of the 1970 amendment to Rule 26 is the Upjohn opinion. Though Upjohn
is most often known for the Supreme Court's interpretation of the scope

to documents prepared 'in anticipation of litigation."' (citing Nobles, 422 U.S. at 238)); see also
Kirst, supra note 67, at 272 & n.2 12. As Professor Kirst correctly notes, these cases add the
word "only" which is not found in the Nobles statement. Id. at 272.

228 See Kirst, supra note 67, at 272 (noting also that the statement was dictum in that the
Court's decision rested upon waiver and not whether the report was created in anticipation
of litigation).

229 Fed. Trade Comm'n v. Grolier Inc., 462 U.S. 19, 20-21 (1983).
230 Id. at 22 n.3 (citation omitted).

231 Id. at 22.

232 Id. at 23.

233 Id. at 24-25.

234 Id. at 25 (citations omitted).
235 Id. at 26; Kirst, supra note 67, at 272-73.
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of the attorney-client privilege in the corporate context,"' the decision is
also relevant in interpreting the work product doctrine."' In Upjohn, the
petitioner, Upjohn Company, maintained that questionnaires its attorneys
sent to Upjohn employees were privileged.3 The questionnaires were
part of an internal investigation that began in January of 1976 to discover
whether subsidiaries had made payments directly to or for the benefit of
foreign government officials in order to secure government business.239

Upjohn's attorneys "also interviewed the recipients of the questionnaire
and . . . [thirty-three] other Upjohn officers or employees as part of the
investigation."2 o Upjohn's in-house counsel described the interview notes
as follows:

My notes would contain what I considered to be the important questions,
the substance of the responses to them, my beliefs as to the importance of
these, my beliefs as to how they related to the inquiry, my thoughts as to how
they related to other questions. In some instances they might even suggest
other questions that I would have to ask or things that I needed to find
elsewhere. They were more than just a verbatim report of my conversation
with the-a report of my conversation in the interviews.24 1

In March of 1976, after the initial investigation was made, Upjohn made
a preliminary report to the Securities and Exchange Commission (SEC) on
its Form 8-K disclosing that Upjohn had made questionable payments. 242

Subsequently, the IRS issued a summons demanding production of these
materials. 2 43 Upjohn declined to produce the documents on the ground
that the attorney-client privilege protected them from disclosure and that
they also constituted the work product of an attorney prepared in "antici-
pation of litigation."m2 The United States filed a petition to enforce the
summons in the United States District Court for the Western District of
Michigan, and upon the recommendation of the magistrate, the court or-

236 Upjohn Co. v. United States, 449 U.S. 383, 386 (1981); ABA Task Force on the
Attorney-Client Privilege, Report of the American Bar Association's Task Force on the Attorney-
Client Privilege(2005), reprinted in 60 Bus. LAW. 1029, 1035 (2005); Marks, supra note 47, at 162;
Anthony B. Joyce, Note, The Massachusetts Approach to the Intersection of Governmental Attorney-
Client Privilege and Open Government Laws, 42 SUFFOLK U. L. REV. 957, 957 n.5 (2009).

237 See Kirst, supra note 67, at 268-71 (discussing the relevance of Upjohn to the work

product doctrine).

238 UpjoAn, 449 U.S. at 386-88.
239 Id. at 386.

240 Id. at 387.
241 United States v. Upjohn Co., No. K77- 7 Misc. CA- 4 , 1978 WL 1 163, at *3 (W.D.

Mich. Feb. 23, 1978), revd, 449 U.S. 383 (1981) (citation omitted). It should be noted that the
in-house general counsel was also the vice president and secretary of the company as well as
a member of the board of directors. Id. at *2.

242 Id. at *3; Upjohn, 449 U.S. at 387.
243 UpjoAn, 449 U.S. at 387-88 (citation omitted).

244 Id. at 388.
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dered the production of the disputed materials.245 With regard to the claims
of work product protection, the magistrate expressed some doubt as to
whether the work product doctrine applied at all to a tax summons; but
even if it did, the magistrate found that the government had met its bur-
den of proving "substantial need and an inability without undue hardship
to obtain the information by other means." 2" The Court of Appeals for
the Sixth Circuit upheld the magistrate's ruling with regard to the work
product doctrine, stating in a footnote that the work product doctrine did
not apply to an IRS summons and made no further analysis on the topic."'

On appeal, the Supreme Court quickly dismissed the Sixth Circuit's
notion that the work product doctrine did not apply to a tax summons.- As
the magistrate had premised his ruling on a finding of "substantial need"
and "undue hardship," the Court continued its analysis, citing to both Rule
26 and Hickman.4 9 The Court began its analysis by quoting Hickman's poli-
cy reasons for establishing the work product doctrine, citing both the "zone
of privacy" language as well as the language deriding the effect disclosure
would have on the profession and the relationship with clients.zso It then
rejected the government's argument that even under Hickman necessity
could compel disclosure of core work product. The Court did so by distin-
guishing between ordinary work product and core work product, noting that
the caveat to disclosure in Hickman, "did not apply to'oral statements made
by witnesses . . . whether presently in the form of [the attorney's] mental
impressions or memoranda."'" The Court recognized that some courts, ap-
plying Hickman and Rule 26, afforded absolute immunity to such materials,
a standard the Court was unwilling to adopt or reject because it was suf-
ficient to merely remand on the basis that the Magistrate had applied the
wrong standard in requiring "substantial need" and "undue hardship."m25

The Upjohn opinion is instructive both for its semantics and for how
it treated the core work product issue. Semantically, it is instructive that
the Court cited to both the Hickman opinion as well as Rule 26 in explain-
ing the work product doctrine.5 ' The court also noted that Hickman's
policies had been "substantially incorporated" into Rule 26: a recognition

245 Id. The magistrate also concluded that Upjohn had waived the attorney-client privi-
lege, but the Sixth Circuit rejected this finding. Id.

246 Upjohn, 1978 WL 1163, at *11-13 (citations and internal quotation marks omitted).

247 United States v. Upjohn Co., 600 F.2d 1223, 1228 n.13 (6th Cir. 1979), rev'd449 U.S.

383 (981).

248 Upjohn, 449 U.S. at 398.
249 Id. at 398-99.

250 Id. at 397-98.

251 Id. at 399 (quoting Hickman v. Taylor, 329 U.S. 495, 512 (1947)) (alteration in
original).

252 Id. at 401-02.

253 Id. at 397-400.
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that Hickman was not fully incorporated into the Rule.2 54 Indeed, this is
consistent with the view that Hickman continues to have validity in cover-
ing intangible work product, while Rule 26, by its terms, only applies to
tangible work product."' It is also worth noting that, in articulating the
policies supporting the work product doctrine, the Court did not stop with
the commonly cited "zone of privacy" justification, but also went on to
articulate the beneficial effect the doctrine would have on the legal pro-
fession and the attorney-client relationship."s' Finally, the Court's dis-
tinction that ordinary work product, prepared "with an eye toward litiga-
tion," should be treated differently from core work product emphasizes
the special protection the Court felt core work product should receive.5 '

With regard to this last point, the Upjohn opinion is as insightful for
what it does not say as for what it does-namely, the complete lack of dis-
cussion of whether the work product at issue was prepared in "anticipation
of litigation." Consider the time period during which the interview notes
were created-from January 1976 to March 1976. This was prior to Upjohn
reporting to the SEC or IRS and was merely part of the company's own
internal investigation.zss In other contexts, lower courts have found such
material to be beyond the protection of the work product doctrine because
it was not prepared "in anticipation of litigation."' Yet, the Supreme Court
did not discuss this as a requirement in its analysis but instead moved for-
ward on the assumption that the material in question was work product. It
may be that this omission is simply because the parties did not raise the
issue nor did the magistrate address it. Given the timeline of events, how-
ever, it seems odd that the Court would remand when it could have simply

254 Id. at 398; Kirst, supra note 67, at 233 (quoting Upjohn, 449 U.S. at 398).
255 In re Cendant Corp. Sees. Litig., 343 F.3 d 658, 662 (3d Cir. 2003); Whitlow v. Martin,

259 FR.D. 349, 354 (C.D. Ill. 2009); see Abdell v. City of New York, No. 05 Civ. 8453 KMK
JCF, 2oo6 WL 2664313, at *3 (S.D.N.Y. Sept. 14, 2oo6); Am. Fed. Bank, FSB v. United States,
6o Fed. Cl. 493, 497 (Fed. Cl. 2004); Charles P. Cercone, The War Against Work Product Abuse:
Exposing the LegalAlchemy of Document Compilations as Work Product, 64 U. PIrr. L. REv. 639,658
(2003); EPSTEIN, supra note 8, at 815; Marcus, supra note II, at 349-50; WRIGHT ET AL., Supra
note I I, § 2024.

256 Upjohn, 449 U.S. at 397-98, 400.

257 Id. at 399 (quoting Hickman v. Taylor, 329 U.S. 495, 511 (1947)).
258 See 2 LESLIE WHARTON ET AL., SUCCESSFUL PARTNERING BETWEEN INSIDE AND OUTSIDE

COUNSEL § 33:32 ("The work product at issue had been created long before the contested tax
summons was issued, and even before Upjohn had filed the report with the government that
instigated the IRS's investigation." (citation omitted)).

259 See In re Grand Jury Subpoena, 22o F.R.D. 130, 156 (D. Mass. 2004); Guzzino v.

Felterman, 174 FR.D. 5 9 , 63 (W.D. La. 1997); EPSTEIN, supra note 8, at 831; see also Imperato,
supra note 65, at 216 ("The key to this protection is that the work must be performed in an-
ticipation of litigation."); Smith, supra note 63, at 35 ("Because the work product doctrine is
narrower in scope than the attorney-client privilege in that it only applies when litigation is
ongoing or pending, an entity must next determine whether the investigation is being con-
ducted as a result of pending litigation.") (citation omitted).

[Vol. 9950



ANTICIPATION MISCONCEPTION

upheld the magistrate's ruling on the ground that the core work product at
issue was still subject to the "anticipation of litigation" requirement. Per-
haps what can be taken from this is that the Supreme Court was not ter-
ribly concerned with the temporal scope of the doctrine, at least where core
work product was at issue.2 60

IV. THE ANTICIPATION MISCONCEPTION

After reviewing opinions subsequent to Hickman as well as the
discussions regarding the formulation of Rule 26(b), it is clear that a
number of courts and commentators have assumed that Hickman intended
work product protection to apply only to material generated in "anticipation
of litigation."2 6' However, as has been shown, a careful review of Hickman
reveals no such requirement. Indeed, quite to the contrary, the Court's
discussion of core work product as well as the policy discussion justifying the
doctrine would seem to indicate that protection should be afforded to core
work product, regardless of any temporal or motivational link to litigation.
Indeed, much of the confusion surrounding this issue seems to stem from
the Harvard student's "Developments Note," which offered scant support
for its conclusion. 62 Thus, it could be said that courts and commentators
alike have been operating under an anticipation misconception in that they
have viewed the "anticipation of litigation" standard as a bar to protection
of core work product that does not meet this requirement.

This misconception may be understandable when the role of the

260 The Supreme Court recently denied certiorari in a case that could have clarified this
portion of its ruling. In UnitedStates v. Textron Inc. &Subsidiaries, a very recent case decided by
an en banc panel of the Court of Appeals for the First Circuit, the court held that "tax accrual
work papers" prepared by Textron's lawyers and others within Textron's tax department, were
not protected by the work product doctrine. United States v. Textron, Inc. & Subsidiaries, 577
F.3d 21, 30-32 (Ist Cir. 2009) (en banc). The "tax accrual work papers" at issue were created
to help Textron create a tax reserve from which to draw money should some of its positions
on its tax liability be incorrect. Id. at 23. The court recognized that such papers could reveal
the "soft spots" on Textron's tax return should the tax return be litigated. Id. (quoting United
States v. Arthur Young & Co., 465 U.S. 805, 813 (1984)). However, looking to the motivational
component of the "anticipation of litigation" requirement, the court held that the creation of
the work papers was motivated by financial and business concerns rather than for use in future
litigation. Id. at 27-28,31-32. Textron filed a Motion to Stay the Mandate Pending the Filing
of a Petition for a Writ of Certiorari, see Textron, Inc.'s Motion to Stay the Mandate Pending
the Filing of a Petition for a Writ of Certiorari, United States v. Textron, Inc. & Subsidiaries,
577 E3d 21 (Ist Cir. 2009) (No. 07-2631) (on file with author), however, on May 24, 2010,

the Supreme Court denied the petition. Textron, Inc. & Subsidiaries v. United States, No.

09-750, 201o WL 2025148 (May 24, 201o). For an excellent review of the Textron district court
opinion, see Claudine Pease-Wingenter, The Application of the Attorney-Client Privilege to Tax
Accrual Workpapers: The Real Legacy of United States v. Textron, 8 Hous. Bus. & TAX L.J. 337,
342-54 (2oo8).

261 Seesupranote3-

262 See supra notes 179-83.
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lawyer is viewed historically. At the time of the Hickman decision, in-
house counsel only made up roughly three percent of all attorneys, and the
work performed by these attorneys was rather routine. 63 Litigation and
trial work were more closely associated with the work of an attorney than
transactional or prophylactic legal work.2M Indeed, up until the mid-1800s
the attorney-client privilege was limited to trial work."' However, the
number of in-house counsel had grown to 10.3 percent by 1970,66 and by
then "anticipation of litigation" as a requirement had already taken hold.
Today, it is commonly understood that the role of the attorney expands
beyond just trial work into complex transactional work, which may or may
not ultimately require litigation.

A second, related misconception is also worth noting with regard to
Hickman. It is often written that the policy justification for the work product
doctrine is that the attorney requires a "zone of privacy" within which to
work.167 This justification is a nod to the benefits viewed to result from
a robust adversarial system. To cite only to this adversarial justification,
however, ignores the Hickman court's further statements concerning the
detrimental effect the disclosure of work product materials would have on
the legal profession as well as the attorney-client relationship.6 In this
regard, the work product doctrine's justification has much in common with
the justification that is the foundation of the attorney-client privilege,
which is not tied to any litigation requirement. 69 Indeed, even the cost-
free nature of the privilege may apply to the work product doctrine. Instead

263 THE OXFORD COMPANION To AMERICAN LAW 500 (Kermit L. Hall et al. eds., 2002) (stat-
ing that "[in 1948, only (three] percent of all lawyers were employed in private industry," and
the role of the "in-house" attorney, up until the 196os, was traditionally to handle routine legal
issues while leaving more complex legal issues for outside counsel).

264 See id. ("Corporate counsel traditionally acted as business counselors and advisors to
their employers concerning routine legal issues; more complex legal issues were handled by
the corporation's outside counsel.").

265 Alexander, supra note 57.
266 VERN COUNTRYMAN ET AL., THE LAWYER IN MODERN SOCIETY 4 tbl.2 (2d ed. 1976). This

growth appears to have been a steady incline growing from 5.5 percent in 1951 to 8.9 percent
in 1960. Id.

267 See, e.g., Pac. Gas & Elec. Co. v. United States, 69 Fed. Cl. 784, 789 (Fed. Cl. 2006)
(asserting that the work product doctrine is intended to preserve a "zone of privacy" where an
attorney "can prepare and develop [his] legal strategy"); Hobley v. Burge, 433 F.3d 946, 949
(7th Cir. 2oo6) (identifying the purpose of the work product doctrine as establishing a "zone
of privacy in which lawyers can analyze and prepare their client's case free from scrutiny or
interference by an adversary" (citations omitted)); Hanson v. U.S. Agency for Int'l Dev., 372

F.3 d 286, 292 (4th Cir. 2004) (indicating that the work product doctrine "serves to provide a
'zone of privacy' within which to... plan ... [for a] case" (quoting Coastal States Gas Corp. v.
Dept. of Energy, 617 F.2d 854, 864 (D.C. Cir. 1980))); United States v. Adlman, 134 F-3d 1194,
1196 (2d Cir. 1998) (stating the purpose of the work product doctrine is to preserve a zone of
privacy in which an attorney can prepare his or her case).

268 Hickman v. Taylor, 329 U.S. 495, 510-13 (1947).

269 See supra Part II.B.2.
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of communications not existing absent the privilege, the cost-free nature
is present in the Supreme Court's statement that "much of what is now put
down in writing would remain unwritten."2 7 0

A. Correcting the Anticipation Misconception

In light of these misconceptions, a simple fix is possible: eliminate the
"anticipation of litigation" requirement for core work product. This can be
accomplished by simply extendingHickman, which continues to have validity
today despite Rule 26(b), and recognizing that core work product should
retain a residuum of protection even outside of the litigation context."'
This would require a complete elimination of the temporal analysis and
a modification of the motivational analysis. Instead of looking to whether
the motivation for creating the work product is litigation, the test should be
whether the work product sought was generated by the attorney to provide
legal assistance. This admittedly would mimic the test for whether a
communication is protected under the attorney-client privilege, but given
the similar purposes of the doctrines, this is a logical test.72 Though this
may seem like a rather drastic proposal, a similar expansion already exists
under California state law 7 3 and at least one commentator has advocated
for recognition of such an expansion to protect the work of transactional
attorneys.27 4

270 Hickman, 329 U.S. at 51 1.
271 EPSTEIN, supra note 8, at 815; Marcus, supra note I I, at 349-50; see Cercone, supra

note 255, at 658; WRIGHT ET AL., supra note 11, § 2024-
272 See MSF Holding, Ltd. v. Fiduciary Trust Co. Int'l, No. 03 Civ. 18i8PKLJCF, 2005

WL 3338510, at #I (S.D.N.Y. Dec. 7, 2005) (citations omitted); Kramer v. Raymond Corp., Civ.

No. 90-5026, 1992 WL 122856, at *I (E.D. Pa. May 29, 1992) (citations omitted); Avianca, Inc.

v. Corriea, 705 F. Supp. 666, 676 (D.D.C. 1989) (citations omitted); Cercone, supra note 255,
at 658; EPSTEIN, supra note 8, at 815; Marcus, supra note II, at 349-50; WRIGHT ET AL., supra

note I I, § 2024.

273 CAL. CIv. PROC. CODE § 2018.030(a) (West, Westlaw through 2009 Sess.) ("A writing
that reflects an attorney's impressions, conclusions, opinions, or legal research or theories is
not discoverable under any circumstances."); Cnty. of Los Angeles v. Superior Court, 82 Cal.
App. 4 th 819, 833 (Ct. App. zooo) (citation omitted) (interpreting California's work product

rule); Wellpoint Health Networks, Inc. v. Superior Court, 59 Cal. App. 4th Io, I o (Ct. App.

1997) (citations omitted); Rumac, Inc. v. Bottomley, 143 Cal. App. 3d 81o, 815-16 & n.7 (Ct.
App. 1983) (citation omitted) (contrasting the California rule with the federal rule).

274 See Kirst, supra note 67, at 230-35. Though Professor Kirst's article is equally criti-
cal of the "anticipation of litigation" requirement, and shares a similar line of reasoning as to
its analyses of Hickman and Upjohn, the Kirst article focuses much more on a recognition of
a transactional privilege based on a more extensive review of the attorney-client privilege.
Kirst, supra note 67. This article does not limit the scope of protection to a transactional privi-
lege and is based more on the historical and philosophical development of the work prod-
uct doctrine. For a contrary view of the work product doctrine, see Elizabeth Thornburg,
Rethinking Work Product, 77 VA. L. REV. 1515, 1517 (1991), in which Thornburg argues that the

work product doctrine should be eliminated entirely.
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Such recognition of a residuum of protection would be in line with
the policy justifications of Hickman on both instrumental and adversarial
policy grounds. With regard to the instrumental justification as to core or
"opinion" work product, if the reasons for granting a qualified privilege
within the litigation context holds true, then those reasons should apply
equally to such materials outside the litigation context. As the Supreme
Court noted in Hickman, there could be a chilling effect on the attorney-
client relationship and "much of what is now put down in writing would
remain unwritten.""s Furthermore, clients come to attorneys for help both
inside and outside of the litigation context, and the lawyer's role outside of
the litigation context is no less important. As one California appellate court
articulated in explaining its legislature's own decision to expand the scope
of coverage:

[Pirotecting attorneys' work product when they act in a nonlitigation legal
capacity furthers the important goal of reducing the likelihood of litigation.
Although all litigators are attorneys, the converse is not true. Nevertheless,
"Itihe lawyer, when acting as a counselor, performs a function that is
extremely beneficial to society, in that effective legal counseling minimizes
the likelihood of conflict between parties by stabilizing relationships and
promoting understanding and cooperation. Effective legal counselors
provide the 'solvents and lubricants which reduce the frictions of our
complex society.' In the role of counselor, the lawyer serves as an instrument
of peace."1

6

To limit the protection of core work product only to the litigation context
ignores this important policy justification for the rule as enunciated in
Hickman. 277

The expansion is also in line with the adversarial justification given
in Hickman. The "zone of privacy," which recognized that attorneys must
work without fear that the opponent would gain important insight into his
or her strategy decisions is applicable even at stages when litigation is only
a remote possibility. Indeed, the core work product of an attorney who is
engaged to avoid litigation, even at an early stage when no litigation is on
the horizon, can still give helpful insight into how a party will prepare its

275 Hickman, 329 U.S. at 511.

276 Rumac, 143 Cal. App. 3d at 816 (quoting Edward D. Re, The Lawyer as Counselor
and the Prevention of Litigation, 31 CATH. U. L. REv. 685, 69o-69 (1982)); see also LAWRENCE

M. FRIEDMAN, AMERICAN LAW IN THE 20th CENTURY 461 (2002) ("Lawyers, in the main, ser-
vice business. They help form corporations, they advise on corporate affairs, they maneuver
through tangles of red tape; they cope with federal, state, and local government; they help put
deals together.").

277 This instrumental justification is important as it continues to have validity, at least
in the Supreme Court's view, in modern times. See Swidler & Berlin v. United States, 524 U.S.
399, 408 (1998); Jaffee v. Redmond, 518 U.S. I, 1 1-12 (1996); United States v. Zolin, 491 U.S.

554, 562 (1989); IMWINKELRIED, supra note 55 § 5.1.1 (citing Steidler & Berlin, 524 U.S. 399;
Jaffee, 518 U.S. I; Zolin, 491 U.S. 554).
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case or into the strategy that will be used at trial. The following example
is illuminating:

For instance, an attorney who prepares a memorandum on the strengths
and weaknesses of a contract he has drawn up for a client might modify
his handling of future memoranda if he knew such documents were
routinely discoverable. The memorandum, if discovered, could provide
some unforeseen adversary with insights into weaknesses that he had not
detected on his own.278

A recognition that a residuum of protection remains under Hickman would

help alleviate this concern.

B. Justifications for Retaining the "Anticipation" Requirement

Despite the strengths of the arguments favoring the expansion of work

product protection, there are a number of countervailing arguments that

should be addressed. The first is the argument that an attorney working in

a non-litigation context will have no fear of discovery and thus no chilling

effect on his work product will occur. This was the reasoning put forth

in the previously discussed "Developments Note" that appears to have

helped establish the "anticipation of litigation" requirement.2 79 As has
already been explained, the "Developments Note's" reasoning seems naive

at best, particularly in light of modern legal practices. Attorneys engaged

in any arena of modern day transactional work, such as negotiating and
reviewing contracts, drafting wills, administering tax advice, or working

on patent prosecution, are aware that litigation may ensue. Indeed, given
the relative permanence an attorney's work has in modern times thanks to

electronic storage, this justification for retaining the requirement as to core

work product has little bite.
Another, more compelling argument against removing the requirement

is that it cuts against the purposes of the Federal Rules of Civil Procedure.

The original Federal Rules were enacted to open discovery up so that

cases were won or lost based on justice rather than gamesmanship. To cut

back on discovery in such a way could open up opportunities for abuses by
parties and a return to the gamesmanship that marked the pre-Rules era.

This argument would be more persuasive if what was being proposed was

a complete abandonment of the "anticipation of litigation" requirement.

The expansion argued for is only with regard to the core work product

of the attorney. The "anticipation of litigation" requirement makes sense

278 Anderson et al., supra note 7, at 788 n.175. The footnote prefaces that "[a]lthough
Rule 26(b)(3) focuses on litigation, there is no reason to believe that the Hickman rationale is
so limited. Arguably, the courts should protect a broader range of attorney work product." Id.
The footnote concludes, however, that protection could be available through the attorney-
client privilege or a protective order. Id.

279 See supra notes 179-83.
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as to "ordinary" work product and is in line with the balance struck as to
the adversarial nature of the work product exception. Placing a burden
for discovery on a party seeking "ordinary" work product outside of the
litigation context would be overly burdensome and potentially could
heighten the gamesmanship that was inherent in the system prior to
enactment of the Federal Rules. However, as to core or "opinion" work
product, if the justifications for granting a qualified privilege articulated
in Hickman are believed, then the benefits of protection outweigh the
negative effects feared."o

This leads, however, to possibly the strongest argument against such
a change. If the expansion of the work product doctrine is to rely upon
the instrumental policy justification that is shared with the attorney-client
privilege, then it must also suffer from the weakness of this justification,
i.e., that the perceived benefits of the protection are speculative at best.
Indeed, the work product doctrine may be more susceptible to such an
attack in light of our legal system's continued survival without such an
expansion. It is difficult to say that much of what is written down would not
be, and that the expansion is necessary to avoid a detrimental effect on the
attorney-client relationship when no such expanded protection has been
afforded to core work product for approximately the last eighty years.z8 '

To this, there are a number of responses that can be offered. First,

28o Hickman, 329 U.S. at 510-13. It should be noted that even under such an expansion of

the work product doctrine, the exceptions of waiver and the crime-fraud exception could still
apply, further limiting the perceived damaging effects such protection would have on an open
discovery system. Contra Wellpoint Health Networks, Inc. v. Superior Court, 59 Cal. App. 4 th
I 10, 120 (Ct. App. 1997) (citing BP Alaska Exploration, Inc. v. Superior Court, 199 Cal. App. 3d
1240, 1249 (Ct. App. 1988), and noting that, under California law, though waiver applied to the
work product rule, the crime-fraud exception did not).

281 A corollary to this argument would be that protective orders are available under Rule
26(c) to protect work product that is not covered under 26(b). See FED. R. Civ. P. 26(c); cf.
Alexander, supra note 57, at 408 ("If a claim of corporate privilege is overridden because of the
particular evidentiary needs of the litigants, the court should be receptive to the corporation's
request for a protective order to minimize the risk of dissemination of the attorney-client
communications to the public or to parties in other proceedings."). However, as has already
been demonstrated, despite the availability of such a measure, problems have persisted as to
the discovery of core work product. Indeed, the Rule itself speaks in terms that do not lead
the reader to think that simply by virtue of having core work product status, that protection
should be granted. The Rule states, "[a] party or any person from whom discovery is sought
may move for a protective order in the court where the action is pending .... The court may,
for good cause, issue an order to protect a party or person from annoyance, embarrassment, op-
pression, or undue burden or expense, including one or more of the following: (A) forbidding
the disclosure or discovery . , . ." FED. R. Civ. P. 26(c) (emphasis added). Also, the presence
of a "good cause" justification is problematic as this was the precise language the Advisory
Committee rejected as unacceptable with regard to protecting work product due to confusion
as to the meaning of the language. See supra Part III.C. In fact, a court could simply return to
the "anticipation of litigation" analysis to determine if a protective order was justified. See, e.g,
In re Grand Jury Subpoena, 220 F.R.D. 130, 133, 146-51 (D. Mass. 2004) (denying request for

protective order as the material at issue was not produced in anticipation of litigation).
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though the instrumental justification is one justification for expansion
of the doctrine, it is not the only one. The expansion of the doctrine is
also in line with the adversarial justification articulated in Hickman, as
has been noted above. Indeed, it is interesting to note that although the
attorney-client privilege has long stood upon the speculative instrumental
justification, one of the primary alternative justifications that has been
offered for its continued existence is a humanistic privacy justification,
which would seem to mirror the adversarial justification given for the work
product doctrine. 8

Furthermore, while there has been no protection for such materials in
the past, today's legal environment is much different from the one in which
Hickman was decided, or the one in which the current version of Rule 26(b)
was effected, or even the legal environment of ten years ago. This is due
to both the growth of the legal profession.as a whole and in the in-house
sector, as well as the advent of electronic discovery ("e-discovery"). In
1948, the time of the Hickman decision and when the Federal Rules were
under consideration for amendment, in-house counsel accounted for 3%
of all attorneys 8 3 of which there were approximately 200,000 (placing the
number of in-house at approximately 6,000).2 The work of these in-house
attorneys was relatively routine but through the years grew to encompass
increasingly complex matters . 2

" By 1970, the year in which the work
product doctrine became a part of the Federal Rules, the total number of
attorneys had grown to 355,242 of which 11% worked in-house (placing the
number of in-house counsel at approximately 39,076).286 This percentage
leveled out over the next few decades, with in-house representing 10% of
the total number of attorneys in 1980, of which there were 542,205 (placing
the number of in-house at approximately 54,000),287 8% in 1995 (with a
total number of approximately 71,349 in-house)2 8 and 8.4% in 2000 (for a
total number of in-house counsel of 75,954).289 In 2008, the total number of
attorneys in the U.S. had reached 1,014,000 and although no percentage of

282 See supra notes 166-73 and accompanying text.

283 THE OXFORD COMPANION To AMERICAN LAw, supra note 263.

284 See GLENN GREENWOOD, AM. BAR FOUND., THE 1961 LAWYER STATISTICAL REPORT 88

(1961) (placing the total number of attorneys in the U.S. in 1952 at 22I,605).

285 THE OXFORD COMPANION To AMERICAN LAW, supra note 263, at 500, 505; VERN

COUNTRYMAN ET AL., supra note 266, at 41, 44.

286 BARBARA A. CURRAN ET AL., AM. BAR FOUND., THE LAWYER STATISTICAL REPORT: A
STATISTICAL PROFILE OF THE U.S. LEGAL PROFESSION IN THE 1980s 12 (1985); VERN COUNTRYMAN

ET AL., supra note 266 (placing the percentage at 10.3 percent).

287 CURRAN ET AL., supra note 286, at 12; FRIEDMAN, supra note 276, at 461.

288 CLARA N. CARSON, AM. BAR FOUND., THE LAWYER STATISTICAL REPORT: THE U.S.

LEGAL PROFESSION IN 1995 7 (1999).

289 CLARA N. CARSON, AM. BAR FOUND., THE LAWYER STATISTICAL REPORT: THE U.S.

LEGAL PROFESSION IN 2000 28 (2004). The total number of attorneys in the U.S. had grown to
over I million. Id. at 27.

201O-20II] 57



KENTUCKY LAW JOURNAL

in-house counsel number appears available yet,290 if the percentage remains
in the 8-10% range, this would place the number of in-house counsel
somewhere between 81,120 and 101,400. Even going by a conservative
estimate, this growth represents a significant increase in the raw numbers
from 1948, and over a doubling of the number of in-house counsel since
1970. When the advent of e-discovery is coupled with this growth in the
numbers and use of in-house counsel, there is a great likelihood that, as
a practical matter, materials exist today that simply would not have been
discovered at the time of Hickman.

The advent and regular use of computers and electronic storage of
materials has created an environment in which every key stroke is recorded
and recoverable. Notes, drafts, and other material, which may very well
have disappeared in hard copy, particularly after a few years, either through
a document destruction program or simply by accident (we all know
how unorganized some attorneys can be), are now discoverable through
e-discovery measures. This has led to a large increase in the amount of
discoverable information."' It has also led to an increase in the ability to
easily search through vast amounts of information to discover previously
difficult to locate documents and information .2  As one commentator has
characterized it, "[tlhe data mountain is no longer an impossible height to
scale, but a vast database to be mined for secrets and insights that were
previously unavailable." 93 Based on the above, two significant changes
have occurred since Hickman; first is the increase in proportion and sheer
number of lawyers used in-house (and for increasingly complex matters).
Second, although the proportion of attorneys may have steadied by the
time the work-product doctrine was recognized in Rule 26(b), the nature
of discovery has changed dramatically since that time. Thus, if discovery
of core work product was not a concern as a practical matter at the time of
Hickman or in 1970, the same certainly cannot be said today."

290 BUREAU OF LABOR STATISTICS, U.S, DEP'T OF LABOR, LABOR FORCE CHARACTERISTICS

BY RACE AND ETHNICITY 2oo8 tbl.6, http://www.bis.gov/cps/race-ethnicity-2oo8_6.htm (last
modified Dec. 4, 2009).

291 Tracey L. Boyd, The Information Black Hole: Managing the Issues Arisingfrom the Increase
in Electronic Data Discovery in Litigation, 7 VAND. J. ENTr. L. & PRAc. 323, 323-25 (2005) ("Without
question, the amount of [electronically] discoverable information greatly exceeds the quan-
tity that is available through traditional discovery." (citation omitted)); Steven C. Bennett &
Thomas M. Niccum, Two Views from the Data Mountain, 36 CREIGHTON L. REv. 607, 607-08
(2003); Shira A. Scheindlin & Jeffrey Rabkin, Electronic Discovery in Federal Civil Litigation: Is

Rule34 Up to the Task?41 B.C. L. REV. 327, 349 (2ooo).

292 Bennett & Niccum,supra note 291, at 6io-I I.

293 Id. at6ii.

294 For example, a review of the number of ALI/ABA published CLEs regarding dis-
covery reveals a substantial increase since 1988, with the largest increase coming since 2004.

See www.westlaw.com (search "American Law Institute-American Bar Association Continuing
Legal Education (ALI-ABA)" database by inputting "ti(Discovery) & da(1988)" to find the
number of ALI/ABA articles with the word "discovery" in the title; repeat for every year up
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Finally, although it can be argued that the benefit is speculative, there
is evidence, both anecdotally and by analogy, from studies done in the
attorney-client privilege context that suggests otherwise. Anecdotally, it is
not difficult to find attorneys with war stories about discovery battles and
guarding against what was said or written down to avoid a paper trail that
an adversary could later discover.2 95 Empirically, there is some support that
the attorney-client privilege provides more than "speculative" benefits. In
2005, the Association of Corporate Counsel (ACC) conducted a survey of
its members to determine whether the attorney-client privilege was under
attack by governmental agencies. 296 Of the 363 respondents to the ACC

to 2oo9). As the chart below demonstrates, the results of this search show that the number of
articles with "discovery" in the title greatly increased starting in 2004-illustrating that more
emphasis is being put on issues of discovery in the legal community This increase may very
well be related to the 2oo6 amendments to the Federal Rules of Civil Procedure involving
electronic discovery, which were being discussed prior to their effective date. Indeed, a review
of the titles from 2004 onward reveals that a number of the CLEs included the words "elec-
tronic" or 'e-discovery"in their title.

Number of ALl/ABA Articles with "Discovery" in
the Title on Westlaw

30

20

-.-- ,b- of At0es

295 JOHN WILLIAM GERGACz, ATTORNEY-CLIENT PRIVILEGE 7-10 (2d ed. 1990) (noting

that without the protection, in the litigation context, counsel would "be forced to balance the

benefit of creating work product with the risk that his adversary can readily obtain it").

296 Ass'N OF CORPORATE COUNSEL, ASSOCIATION OF CORPORATE COUNSEL SURVEY: IS
THE ATTORNEY-CLIENT PRIVILEGE UNDER ATTACK? I available at http://www.acc.com/legalre-

source.cfm?show 16315. Additionally, in his 1989 survey concerning the effects, if any, of the

attorney-client privilege, Professor Vincent Alexander found that with respect to corporate

representatives, 62% of in-house counsel, 88.5% of outside counsel, and 75% of executives

said that the attorney-client privilege encourages candor. Alexander, supra note 57, at 246

tbl.4. While this survey is over twenty years old, and therefore not necessarily a representation

of circumstances today, the conclusions it draws, along with the conclusions promulgated by

the Association of Corporate Counsel in their 2005 survey, provide a strong basis of support

for the contention that the attorney-client privilege provides more than speculative benefits.

Compare Alexander, supra note 57, at 414 (stating that the evidence gathered in Alexander's

study contained more evidence than any other study to date that the attorney-client privi-
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survey, 93% believed that senior-level employees of corporate clients were
aware of the attorney-client privilege and relied upon it when consulting
corporate counsel. 97 This number dropped to 68% for mid and lower-tier
employees."' Significantly, however, 95% of the respondents believed that
absent the attorney-client privilege, there would be a chilling effect on the
flow of information from clients. 99 The National Association of Criminal
Defense Lawyers conducted a similar study around the same time, which
also found that 95% of its respondents felt that if the attorney-client
privilege did not protect its communications or work product, there would
be a chilling effect on the candid flow of information. 00 Furthermore, 94%
of respondents believed that the privilege enhanced the likelihood that
company employees would discuss difficult issues of legal compliance
with the attorney and 97% believed that the privilege enhanced the
"lawyer's ability to monitor, enforce, and/or improve company compliance
initiatives.""o' These surveys, however, were of the attorneys and not of
clients and could themselves be attacked as speculative (in that the attorneys
are speculating upon what their clients would or would not reveal) and
self-serving. 02 It may be, on this front, that until a convincing empirical
study is completed the benefits derived from the attorney-client privilege
remain "speculative;" but, given the above justifications for expanding
the coverage as to core work product, this flaw should not be fatal. This is
particularly true given that the attorney-client privilege has existed on this
same speculative benefit for many decades.

A final argument that could be made against the adoption of recognizing
a residuum of protection for core work product is that it will be subject to
abuse-that attorneys will become mere tools by which powerful clients,
such as corporations, can protect documents from exposure simply by
having attorneys work on matters, be they related to the attorney's legal
expertise or not. As an initial response, I would again point out that

lege encourages candor in communications between an attorney and his client), with Ass'\ OF

CORPORATE COUNSEL, supra, at 2-3 (finding, just as Professor Alexander did twenty years ago,

that a vast majority of attorneys believe there would be a chilling effect on candid communica-

tion without the attorney client privilege).

297 Ass'N OF CORPORATE COUNSEL, supra note 296, at 2-3.

298 Id.

299 Id.

3oo NATL Ass'N OF CRIMINAL DEF. LAWYERS, NATIONAL AssocIATION OF CRIMINAL

DEFENSE LAWYERS SURVEY: THE ATTORNEY-CLIENT PRIVILEGE IS UNDER ATTACK I-3, avail-
able at http://www.nacdl.org/public.nsf/o/6oad77fc8d473b7885256feIo0742727/$FILE/Atty
Client Priv.doc.

301 Ass'N OF CORPORATE COUNSEL, sulpra note 296, at 2-4.

302 This possibility was recognized by Professor Vincent in his 1989 survey in which he

noted that the "bias of the participants must be taken into account in weighing the accuracy
of the results.... One may reasonably suspect ... that the role of the privilege as an incentive

to candor was exaggerated by the participants." Alexander, supra note 57, at 263.
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recognizing a residuum of protection would not mean an abandonment of
exceptions to the work product doctrine such as the crime-fraud exception
or waiver. A corporation or client that wishes to utilize an attorney to commit
a fraud would still be subject to producing the resultant work product.
Furthermore, just as is true with the attorney-client privilege, simply using
an attorney would not lead to protection under the work product doctrine.
An attorney would still need to generate the work while providing legal
assistance (and the privilege could still be qualified). Thus, involving an
attorney in routine business matters would not lead to protection. While
it is true that recognition of a residuum of protection could lead to the
expanded protection of certain documents, this proposal is not intended
to completely displace the balance struck with a system of open discovery.
Instead, recognition of a residuum of protection would strike a proper
balance, within the dictates of the Hickman decision, between having a
system of open discovery and retaining a level of protection for documents
under both a humanistic privacy justification and also an instrumental
justification. While some may take issue with such an expansion and re-
balancing, citing the need for more rather than less discovery, many of
the criticisms that could be levied against such an approach could easily
be levied against the Hickman decision itself. However, as valid as such
criticisms may be, the battle to do away with any level of protection for work
product has been fought and lost long ago. Recognition of a residuum of
protection would merely do away with the arbitrary lines that are currently
being drawn regarding "anticipation of litigation."

CONCLUSION

The anticipation misconception has lingered for far too long. Rather
than attempt to stretch the existing attorney-client privilege to include
core work product or broaden "anticipation of litigation" to encompass
any work the attorney created, however speculative the litigation may
be, a sounder approach would be to simply recognize that a residuum of
protection exists under Hickman that provides a separate protection for core
work product. This is possible through the original Hickman decision itself,
which even today has validity despite the existence of Rule 26(b). The
recognition that core work product is protected, even if that protection is
not absolute, despite the absence of potential litigation, is more in line with
the dual policy justifications the Court articulated in Hickman. The first of
these policy justifications, to provide a "zone of privacy" to promote the
adversarial system, is advanced by a rule that protects core work product.
Without this rule, even when litigation may be remote, the attorney's
mental impressions could just as easily be used against the attorney's clients
in a litigation context as documents produced explicitly in anticipation of
litigation. Removing the "anticipation of litigation" requirement for core
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work product will also promote the second, instrumental justification given
by the Supreme Court. This justification, rooted in concerns that without
protection there would be a detrimental effect on the attorney-client
relationship and much of what is written down would not be written down,
shares much in common with its cousin, the attorney-client privilege. Just
as the attorney-client privilege is not tied to litigation, neither should the
protection of core work product. While the benefits may appear speculative,
on balance this benefit has been sufficient to justify the existence of other
privileges. The work product doctrine has the added benefit of having a
dual reasoning in its first adversarial justification, which is similar to the
humanistic privacy justification that has been offered for the attorney-
client privilege.

Furthermore, the term "anticipation of litigation" has failed to yield
a uniform or satisfactory definition-a problem that should concern both
practitioners and academics alike. To demonstrate, imagine that fictional
companyABC Corp., prior to any formal governmental investigation, assigns
in-house counsel to investigate possible accounting irregularities. In-house
counsel begins researching cases and statutes and makes notes regarding
how such authorities could affect the company's liability. While doing this,
in-house counsel also sets up a schedule to interview employees and third
parties over a four-week period. Two weeks into the interviews and while
research is still being done on the legal issues, the SEC and Department
of Justice begin a formal investigation. In some jurisdictions, the work
product from the first two weeks, including the attorney's notes from the
interviews, would not be protected, as the possibility of litigation was remote.
However, work completed during the second two-week period, after the
formal investigations had begun, would be covered as in "anticipation of
litigation." Such a distinction makes little sense and creates an incentive
for in-house counsel to avoid writing down his or her mental impressions.
Thus, eliminating the "anticipation of litigation" requirement for core
work product in favor of a rule that simply protects such documents will
help promote uniformity and provide attorneys with a degree of certainty
about whether their work will be protected. The inconsistent opinions
that have resulted from the "anticipation of litigation" requirement have
led to results that make distinctions without any true meaning. Simply
recognizing that core work product is deserving of protection regardless of
the prospect of litigation, so long as it is truly part of an attorney's provision
of legal services, should, at the very least, provide courts with the ability to
grant or deny protection in a more rational manner.
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