














lake, ground water source or other body of water,

unless such person, business, industry, city, county,

water district or other political subdivision has

been granted a permit by the department for such

withdrawal, diversion, or transfer of water. Pro-

vided, however, no permit shall be required for the

use of water for domestic purposes by the department.

In addition, the department may, by regulation, exempt

other water users from the requirement of cobtaining a

permit. Such exemptions may be based upon the type

of water use, or the quantity of water withdrawn, di-

verted or transferred, or upon such other reasonable

basis as the department deems appropriate.
Commentary. This section sets forth the basic features of the permit
system by which the withdrawal of public water is regulated under this
aet. Subsection (1) provides that no one_mdy withdraw, divert or trans-
fer public water without obtaining a permit from the Department. Domestic
uses, as defined in section 1-3(10), are exempted from this requirement
but are otherwise subject to regulation. Domestic water users are usually
exempted from regulation in other states because it is often impractical to
regulate them and because collectively they account for a relatively small
amount of the total water demand. Moreover, regulation of waterworks com-
panies can effectively control overall domestic consumption in urban areas.

Although this section eliminates most of the statutory exemptions that
are currently found in KRS Sec. 151.140 it gives the Department the authority
to grant administrative exemptions on a categorical basis from the permit re-
quirements. This is in keeping with our philosophy of avoiding unnecessary
regulation., Thus, water users who individually or collectively aceount for
only a small proportion of water use may be exempted. The agency may also
choose to exempt certain geographical areas from the permit requirements if
1t determines that water supplies are ample for the region. Sinee the ex-

emptions are granted by the L@pdrﬁment, that agency would be free to modify

them as conditions changed. Moreover, unlike the present statute, the ex-
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emptions under our proposal apply only to the permit requirements; ex-
empted users would still be subject to regulation during a temporary
period of water shortage as provided in section 2-9. (f. KRS Sec.

151.140.
(2) The common law of the state to the contrary

notwithstanding, the department may allow the holder

of a use permit to transport and use surface or ground

water beyond overlying land or outside of the water-

shed from which it is taken if it determines that such

transport and use will not be detrimental to the public

welfare.
Commentary. Subsection (2) allows the Department to issue permits that
authorize the transport of surface water beyond its watershed or the trans-
port of ground water beyond overlying land. The transfer of water beyond
the watershed or beyond overlying land will make it accessible to more
users and will enable it to be utilized more efficiently. The proposed
statute abrogates the common-law place of use restrictions discussed in
Chapter II. KRS See. 151.200(2) presently permits such transfers but requires
the consent of the Water Resources Authority. This requirement has been eli-
minated in our proposal. Cf. Model Water Code Sec. 2.02(2).

(3) The department by regulation may reserve from

use by permit applicants water in such locations and

quantities and for such seasons of the year as in its

judgment may be required by the provisions of section 1-9.

Such reservations shall be subject to a periodic review

and revision in the light of changed conditions; pro-

vided, however, that all presently existing legal uses

of water shall be protected.
Commentary. Subsection (3) authorizes the Depariment to reserve water from
appropriation where necessary to implement state water resources planning

provisions. This would include reservations to protect minimwn stream flows

as well as reservations to preserve certain watercourses for recreation or to
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protect fish or wildlife habitats. See Model Water Code Sec. 2.02(2).

(4) Any person, business, industry, city, county,
water district or other political subdivision withdraw-
ing, transferring or diverting public water from a stream,
lake, ground water source, or other body of public water
within or along the borders of the Commonwealth without
a permit as required in section 2-2 shall be subject to
the penalties provided in section 1-11.

Comentary. Subsection (4) complements subsection (1) by declaring that
any person who withdraws, diverts or transfers public water without ob-

taining the required permit will be subject to the penalties provided in

seation I-11.

2-3 Application for permit

(1) Any person, business, industry, city, county,
water district or other political subdivision desiring to
withdraw, divert, or transfer public water must register
with the department and submit an application for a per-
mit on a form to be supplied by the department.

(2) The department shall issue a permit to the appli-
cant if the proposed use is a beneficial one, if it will
not interfere with any existing legal consumptive use of
water, and if it is not contrary to the provisions of sec-
tion 1-9.

(3) All permits issued under this section shall be
specific in terms of quantity, time, place and rate of di-
version, transfer or withdrawal of public water. A per-
mit may be issued for an amount of water withdrawal less
than that applied for.

Comentary. For the most part, our proposal retains the permit application
procedure currently utilized by Kentucky. For example, subsection (1) s
taken from KRS Sec. LS5L.180(1), while subsection (3} is gimilar to KRS

See. 151.170(1). A4s in other easterm states, water withdrawal permits in
Kentucky must be specific with respect to quantity, time and rate of with-
drawal. Subsection (2} sets forth the criteria for a permit: the proposed
use must be a beneficial one as defined in section 1-3(4), it must not in-

terfere with an existing legal conswptive use, and it must be consietent
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with the reservation and minimum stream flow provisions of section 1-89.
Cf. KRS See. 151.170(2).
(4) All water withdrawal permits issued by the
department prior to the passage of this chapter shall
remain in force for a period of two years during which
existing permit holders may apply for a permit issued
under the provisions of this chapter.
Camnentary. Subsection (4) is new and is concerned with the transition
from the present permit system to the new proposed one. Those presently
holding wate withdrawal permits will be gtven two years to apply for new
ones in accordance with the provisions of the proposed act. Since permits
under the present statutory regime have no specific duration period, the
two-year deadline should not create any legal probléms. Moreover, most ex-
iating permit holders will qualify :for new permits under the proposed act
anyway. Those water users who are exempt under the present water.regulatory
statute, however, would have to apply for permits as soon as the proposed act
became effective.
2-4 Duration of Permits
(1) Permits may be granted for any period of time
not exceeding thirty (30) years. The department may base

duration of permits on a reasonable system of classifica-
tion according to source of supply, type of use, or both.

Commentary. Subsection (1) provides that water withdrawal permits may be
granted for a period of wp to thirty years. Permits under the present
statute are of indefinite duration, with no specific time period mentioned
in the legislation. In addition, KRS Sec. 15L.170(1) now declares that "such
permits represent a limited right of use and do not vest ownership nor an
absolute right to withdraw or use the water.”" This suggests that the Depart-
ment may be able to revoke a permit without cause. The thirty-year term in

the proposed act provides security for the water user without giving up
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flexibility. Cf. Model Water Code Sec. 2.06(1).

(2) The department may authorize a permit of dura-
tion of up to fifty (50) years in the case of a govern-
mental body or public utility.

- Commentary. Subsection (2) allows the Department ﬁo i8sue conswnptive

use permits of up to fifty years-fbr public agencies and public utilities
where more than thirty years is required for the retivement of bonds issued
to finanee construction of such projects as waterworks and waste-treatment

facilities. See Model Water Code Sec. 2.08(2).

2-5 Competing Applications

(1) If two or more applications which are pending
for a quantity of water which is inadequate for both or
all, or which for any other reason are in conflict, the
department shall have the right to approve that applica-
tion which best serves the public interest.

(2) In the event that two or more competing appli-
cations qualify equally under the provisions of subsection
(1) above, the department shall give preference to a re-
newal application over an initial application.

Camentary. The present Kentucky statute, like those of most states, does
not specifically deal with this problem. There are two types of situations
where competing applicatﬁons may be involved. Thé first is when two persons
apply at the same time for a permit to withdraw water from a particular water-
course and there is not enough water to satisfy the needs of both applicants.
The gecond case is when a renewal applicant and a new applicant both apply
for a permit and the watercourse is inadequate to meet both requests.

The problem arises because the bemeficial use standard is absolute rather
than comparative. If both prospective uses are beneficial, the regulatory
agency must use some other means to determine which applicant will get the
water. Of course, the agency may utilize the provisions of section 2-3(3)

and give each applicant less water than he requested. However, when this
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approach cannot be utilized, this section of the proposed statute directs
the Department to approve the application which best serves the public
interest. The Department may have to adopt some guidelines to elarify
this standard. Preswnably, public uses should be preferred over private
uses. Among private uses the more economically efficient usé should be
preferred over the less efficient use in most circumstances. For example,
an activity which produces $100 per unit of water should be preferred over
one which produces only $20 per unit.
The situation ie a bit more complicated when the conflict is between
a new applicant and a renewal applicaﬁt. This, of course, will cceur in
the future when the original thirty-year permits begin to expire. In
these cireumstances the Department should favor the renewal applicant over
the new applicant when the permit applications are of otherwise equal merit.
Tt should be noted that this provision is a stopgap measure. Eventually,
the Legislature will have to develop a better solution to the reallocation
problem. One of the altermatives discussed in Chapter VI may provide the
answer. Cf. Model Water Code. Sec. 2.04.
2-6 Record and report of water withdrawn under
permit; effect of noncompliance
(1) AIl public water withdrawn, diverted or trans-
ferred pursuant to a permit wunder section 2-2 must be
recorded and a report thereof submitted to the depart-
ment in a marmmer prescribed by the department.
(2) The willful failure to keep accurate records
of the withdrawal, diversion or transfer of public
water or the failure to submit reports as prescribed by

the department shall subject the permit holder to the
provisions of 1-11 and possible revocation of the permit.

Comentary. One of the advantages of permit systems over commonlaw riparian
rights is the ability of the state water regulatory agency to require permit

holders to keep accurate records of their water use. The data obtained from
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these records can be a valuable aid to intelligent water resources planming.
Accordingly, we have retained the mandatory recordkeeping requirvements of

section 151.160 of the present Kemtucky statute.

2-7 Modification or Renewal of Permit Terms

(1) Permits for the withdrawal, transfer, or di-
version of public water may be amended at any time upon
application to the department by the withdrawer, or by
the department when the reports indicate that the with-
drawer is using substantially less than the amount per-
mitted.

Comentary. Section 151.170(4) of the presentrKentucky statute allows the
Department to modify the terms of a water withdrawal permit. Thig may be
done at the instance of either the Department or the permit holder. This-
provision has been retained in subsection (1). Modification can mean an in-
erease or decrease iﬁ the quartity of water utilized as well as a change in
the nature or location of the water use. Of course, the Depdrtment may not
allow the permit holder to increase or otherwise alter his water use if this
would adversely affect other users or affect instream uses.

(2) Permit renewal applications shall be treated

in the mammer as initial permit applications,

Commentary. Subsection (2), which deals with renewal of permits, is new.
Under the present regulatory statute consumptiveruse permits are vnot issued
for a specific term and are therefbre not renewable. Instead they &re valid
until surrendered by the permit holder or terﬁinated by the Department. Under
the proposed act, the Department may grant a pérmit of up to thirty years'
duration. As this subsection indicates, the permit may be renewed upon expira-
tion of the original term and renewed thereafter as often as necessary. 4
renewal application will normally'be granted, but the provisions of section

2-5 will control if another applicant seeks to appropriate water formerly
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allocated to a renewal appliecant.

(3) The Department may authorize a permit holder,

prior to the expiration of his permit, to transfer the

unexpired portion of his water right to another water

user. The Department may also authorize a permit holder

to make a short-term transfer or lease of his water right.

No transfer shall be approved by the department if it

would cause injury to another water user or interfere

with the plamming objectives of section 1-9.

Comentary. Ordinarily, a water right under the permit system runs with

the land. If the land is sold the new owmer would automatically succeed to
the previous owner's interest and would not have to obtain a new permit. A
change in use by the new owner, however, might require him to seek a modifi-
cation of the terms of his permit in accordance with the provisions of sub-
section (1).

On the other hand, subsection (3) authorizes the Department to allow
a permit holder to sever his water right from the land and transfer or con-
vey it to another. Short-term leases of water rights are alsc permitted.
However, the Department may allow water rights transfers only when the righté
of the public and other water users will not be adversely affected. At the
present time KRS chapter 151 does not expressly provide for the transfer of
water rights.

It is doubtful that subsection (3) will be utilized very much in the
immediate future. As long as water ig still available, a new water user
would normally prefer to apply for a permit himself from the Department in-
stead of purchasing an existing water right from another permit holder. How-
every, if water supplies become inadequate, such transfers provide a mechan-
ism for the movement of water from less productive to more productive uses.

The water leasing provisions of subsection (3) might also be useful during

short-term water shortages.
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2-8 Revocation of Permits

After a hearing the department may revoke permits as
follows:

(1) For any material false statement in an applica-
tion to continue, to initiate, or to modify a use, or for
any material false statement in any report or statement
of fact required of the user pursuant to the prov1510ns of
this chapter, the department may revoke the user's pennlt
in whole or in part, permanently.

(2) For willful violation of the COfldlthl‘lS of the
permit, the department may permanently or temporarily re-
voke the permit, in whole or in part.

(3) For violation of any provision of this chapter,
the department may revoke the permit, in whole or in part,
until the permittee complies with the provision in questiom.

(4) For nonuse of the water supply allowed by the
permit for a period of two (2) years or more, the depart-
ment may revoke the permit permanently and in whole unless
the user can prove and his nonuse was due to extreme hard-
ship caused by factors beyond his control.

(5) The department may revoke a permit, permanently
and in whole, with the written consent of the permittee.

Coamentary. Section L51.125(8) of the present Kentucky statute authorizes
the Department to suspend or revoke a water withdrawal permit for serious
violations by the permit holder. This power is retained in the proposed

act. See Sec. 1-4(9). In addition , subsection {4) empowers the Depart-
ment to revoke a permit when the permit holder fails to make a beneficial
use of the water. [Loss of r--zlght. because of non-use is a prominent feature
of the prior appropriation system of the West and is also embodied in the

permit systems of some easterm states. See Model Water Code Sec. 2.08.

2-9 Declaration of Water Shortage

(1) The department by regulation, shall formulate a

plan for implementation during periods of water shortage.
As a part of this plan the Department shall adopt a reason-
able system of classification according to source of water
supply, method of extraction or d].VEI‘SlOn use of water, or
a cambination thereof.

(2) The department, by regulation, may declare that a
water shortage exists within an area when insufficient water
is available to meet the requirements of existing water users
or, when conditions are such as to require temporary re-
duction in total water use within the area to protect water
resources from serious harm.
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(3) In accordance with the plan adopted under
subsection (1) above, the department may impose
such restrictions on one or more classes of water
users as may be necessary to protect the water re-
sources of the area from serious harm and to restore
them to their previous condition.

(4) A declaration of water shortage and any
measures adopted pursuant thereto may be rescinded
by regulation by the department.

(5) When a water shortage is declared, the de-
partment shall cause notice thereof to be published
in a prominent place within a newspaper of general
circulation throughout the area. Such notice shall
be published each day for the first week of the short-
age and once a week thereafter until the declaration
is rescinded. Publication of such notice shall serve
as notice to all water users in the area of the con-
dition of water shortage.

(6) The department shall notify each permittee
in the district by regular mail of any change in the
condition of his permit, any suspension of his permit,
or of any other restriction on his use of water for
the duration of the water shortage.

Commentary.  Temporary water shortages occur from time to time even in
humid areas. This section is intended to deal with these situations. It
differs from KRS Sec. 151.200(1) in the present Kentucky statute in that 1%
requires the Depariment to develop in advance a plan to deal with water
shortages. This plan should include an allocation formula so that permit
holders know where they stand when water supplies are inadequate. When

necessary, exempted users may also be regulated under this provision. Cf.

Model Water Code Sec. 2.08.
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Part 3

Dams, Impoundments and Flood Control

3-1 Plans for dams, levees, etc. to be approved and
permit issued by department _

(I} Notwithstanding any other provision of law, no
person and no city, county, or other political subdivision
of the state, including levee districts, drainage districts,
flood control districts or systems, or similar bodies,
shall commence the construction, reconstruction, relocation
or improvement of any dam, embankment, levee, dike, bridge,
fill or other obstruction (except those constructed by the
bureau of highways) across or along any stream, or in the
floodway of any stream, unless the plans and specifications
for such work have been submitted by the person or political
subdivision responsible for the construction, reconstruction
or improvement and such plans and specifications have been
approved in writing by the department and a permit issued.
However, the department by regulation, may exempt those dams,
embankments or other obstructions which are not of such
size or type as to require approval by the department in
the interest of safety or retention of water supply, or where
hydrologic or topographic conditions are such that no approv-
al by the department is considered necessary to protect the
public safety or welfare.

(2) No person, city, county or other political sub-
division of the state shall commence the filling of any
area with earth, debris, or any other material, or raise
the level of any area in any mammer, or place a building,
barrier or obstruction of any sort on any area located ad-
jacent to a river or stream or in the floodway of the stream
so that such filling, raising or obstruction will in any way
affect the flow of water in the chamnel or in the floodway
of the stream unless plans and specifications for such work
have been submitted to and approved by the department and
a permit issued as required in subsection (1) above.

(3) Nothing in this section is intended to give the
department any jurisdiction or control over the construc-
tion, reconstruction, improvement, enlargement, maintenance
or operation of any drainage district, ditch, or system es-
tablished for agricultural purpose, or to require approval
of the same except where such obstruction of the stream or
floodway is determined by the department to be a detriment
or hindrance to the beneficial use of water resources in the
area, and the person or political subdivision in control
thereof so notified. :

117



3-2 Applications for permit; time for approval or
rejection
— (I} All applications for permits required by Section
3-1 shall be in the form and manner prescribed by the de-
partment.

(2) Unless waived by the department, all plans and
specifications submitted for approval shall be drawn by an
engineer, licensed to practice as a professional engineer
under the provisions of KRS Chapter 322.

(3) Upon receipt of all plans and specifications,
the department shall notify the applicant in writing with-
in twenty (20) working days either that the permit will be
issued or denied, or that certain modifications in the
plans or specifications must be made before a permit will
be issued.

3-3 Commencement of preparations for project without
permit prohibited; deviation from approved plans

(1) Any person, county, city or other political sub-
division of the state who shall begin on the site prepara-
tion for the construction, reconstruction, relocation or
improvement of any project prior to the issuance of the
permit required in section 3-1 shall be considered as com-
mencing without a permit and punishable by penalties pro-
vided in section 1-11. _ '

(2) Whenever plans and specifications have been ap-
proved in writing and a permit issued by the department, no
person, city, county, or other political sub-division shall
deviate from the approved plans in the construction, recon-
struction, relocation or improvement unless such change is
submitted in writing to the department and prior approval
'is received from the department in writing before proceeding
with the work. Any substantial deviation from the approved
plans shall be construed as commencing without a permit and
punishable by the penalties provided in section 1-11,

3-4 Regular inspections of dams and reservoirs

The public safety and welfare requiring it, the secre~
tary shall conduct a program of regular inspections of dams
and reservoirs within the state. The frequency of such
inspections shall be as determined by the secretary, who
may establish different inspection intervals.

3-5 Orders for remedy; emergency action by department;
contracts or agreements for required work; hearings

(1) Whenever the department determines that life or
property are or may be endangered by the failure or in-
capacity of any dam, reservoir, levee, embankment, or other
water barrier, or by other cause related to a dam or reservoir,
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levee, embankment, or other water barrier the depart-
ment shall order the owner thereof to take such action
as is necessary to render the dam, reservoir, levee,
embanlment, or other water barrier safe.

(2) When the department determines that the dam,
reservoir, levee, embankment, or other water barrier
has been abandoned; or where the owner fails, in the
judgment of the department, to take satisfactory action
toward compliance with an order issued pursuant to this
section; or where an owner fails to maintain a satis-
factory rate of progress toward full compliance there-
with; or where in the judgment of the department, the
danger to life or property will not permit delay, the
department shall declare that an emergency exists and
shall take such action as it deems necessary to render
the dam, reservoir, levee, embankment, or other water
barrier safe, which action may include, but is not
limited to:

(a) Taking full charge and control of the dam, reser-
voir, levee, embankment, or other water barriers;

(b) Lowering the water level or emptying the reser-
voir;

(¢) Performing any necessary remedial or protective
work at the site;

(d) Taking such other steps as may be necessary to
safeguard 1ife and property; or

(e) Removing the dam, reservoir, levees, embankment,
or other water barrier.

(3) The department may continue such action umtil
the dam, reservoir, levee, embankment, or other water
barrier involved is rendered safe or the emergency requiring
the action has ceased. The secretary is authorized to enter
into contracts or agreements with other state, local, or
federal agencies, or other persons, for work necessary to
implement such necessary actions.

(4) Any person to whom an order is directed pursu-
ant to this section shall comply therewith immediately,
but, on petition to the department, may within five (5)
working days have a hearing thereon.

3-6 Liability for costs of departmental emergency
work; action for recovery or costs; foreclosure sale to

satisry judpment

Whenever the secretary takes action authorized by
section 3-5, the owner or owners of the dam or the dams
creating the impoundment, or levee, embankment, or other
water barriers at which such action was taken shall be
jointly and sewverally liable for the costs of taking such
action, including applicable overheads, and a lien in the
amount of such costs shall be automatically created on all
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property owned by any such owner at or proximate to
such dam or reservoir. The secretary shall file an
action in the circuit court having jurisdiction over
any owner or the owner's property for the recovery
of such costs, and may join all other owners in such
action irrespective of any statutes to the contrary
relating to jurisdiction or venue. Following the
conclusion of such action the secretary may make
application to the court for foreclosure sale of the
property to satisfy any judgment obtained by the
secretary.

3-7 Deposits in water without permit prohibited

No person, city, county, or other political sub-
division of the state shall deposit or cause to be
deposited any matter that will in any way restrict or
disturb the flow of water in the chamnel or in the
floodway of any stream except where a permit has been
issued for construction under section 3-1, or to en-
croach on the reservoir area of any dam authorized by
the congress of the United States, or under the juris-
diction of the Commonwealth, or any of its political
subdivisions.

3-8 Officers required to enforce law

(1) The mayor or chief executive officerof each
city and the county judge of each county, shall have
the concurrent duty of enforcing with the department,
within their respective cities and counties, the pro-
visions of sections 3-1, 3-3 and 3-7 and rules and
regulations issued thereunder.

3-9 State-owned facilities

The department shall have primary responsibility
for the safety to the public of all dams, reservoirs,
levees, embankments, or other water barriers owned by
the Commonwealth, its agencies, arms and subdivisions.
The department may take whatever action that it deems
necessary to maintain, repair or remove dams, reservoirs,
levees, embankments, or other water barrier owned, ac-
quired or constructed by the Commonwealth, its agencies,
arms and subdivisions.

3-10 Cammnity flood damage abatement program

(1) There is hereby created a community flood
damage abatement program within the department for
natural resources and environmental protection.

(2) It is hereby declared to be the purpose of the
program to provide fimds and technical assistance to
local govermments to initiate flood control projects
and programs.
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(3) This program shall be administered by the
secretary according to standards designed to promote
adequate plamming, construction and conservation
measures to deal with water drainage problems.

(4) Any local sponsoring commmity desiring to
qualify for funding, must:

(a) make application to the department which
shall be in the form and mamner prescribed by the de-
partment ;

(b) provide at no expense to the department,
all lands and easements necessary for project con-
struction;

(c) agree to operate and maintain the project
in a mammer acceptable to the Commonwealth to insure
the continued capacity of the project to prevent or
minimize flood damages;

(d) submit evidence of the history of flooding
within the last five (5) vyears;

(e) submit evidence of flood damage in dollars
within the last five (5) years.

(5) The department shall have and exercise the
power and authority to amnually inspect the completed
project to insure compliance with any of the provisions
of this section or with any rules, regulations or
orders adopted pursuant thereto, or with any of the
conditions contained in subsection (4)(c) of this section.

Camentary. Although the order of some provisions have been rearranged,

we have made very few substantive changes in parts 3 and 4 from the present
Kentucky statute. Therefore, we will not provide a section-by-section
commentary for these parts as we did in parts 1 and 2 above. However, the
substantive changes in parts 3 and 4 will be examined below.

Section 3-1(1) allows the Department to exempt dams, embankments or
other obstructions from the requirement of obtaining a construction permit
when hydrologic, topographic or other conditions within the area in which
the dam i located are such that no public or private interests will be
adversely affected in the event that the structure fails.

Another substantive change is the omission of Section 1&81.293 from our
proposal. This provision dealt with certiflcates of‘inspection. It was

felt that the issuance of such certificates might subject the Department tc
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liability if there was a dam failure. It should be noted, however, that
section 3-4 (or KRS Sec. 151.295) still gives the Department the authority
to make periodic inspections of dams and other facilities.

Sections 3-8 and 3-10 contain statutes that were passed in 1978 while
this work was in progress. Section 3-9, which gives the Department regula-
tory authority over stéte owned dams, is taken from Kentucky Laws, Chapter
206, Sec. 3 (1978). OSection 3-10, which establishes a commumnity flood con-
trol damage abatement program within the Department, is taken from Kenmtucky

Laws, Chapter 293, Sec. 1 (1978).
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Part 4

The Water Resources Authority

4-1 Water resources authority; membership; quomrum;

officers

The governor, the secretary for natural re-
sources and environmental protection, the secretary for
finance and administration, the secretary for human re-
sources or his designee, the commissioner of-commerce,
the commissioner of agriculture, the secretary of the
cabinet for development, the secretary of the depart-
ment of transportation, the commissioner of fish and
wildlife resources, and the commissioner of parks, and
their respective successors in office, shall be a body
corporate and politic, constituting a public corpora-
tion and a governmental agency and instrumentality of
the Commonwealth by the name of ''The Water Resources
Authority of Kentucky' with perpetual succession and
with power in that name to contract and be contracted
with, sue and be sued, have and use a corporate seal,
and exercise, in addition to the powers and functions
specifically stated in this chapter, all the usual
powers of private corporations to the extent that the
same are not inconsistent with specifically enumerated
powers.

(2) The members of the authority shall receive no
compensation for their service in that capacity, but
shall be entitled to reimbursement for all reasonable
expenses necessarily incurred in cormnection with the
performance of their duties and functions as such members.

(3) Six (6) members of the authority shall constitute
a quorum for the transaction of business. The governor
shall, by virtue of his office, be the chairman of the
authority. The secretary for natural resources and en-
virormental protection shall, by virtue of his office, be
the vice-chairman of the authority. The secretary for
finance and administration shall, by virtue of his
office, be the treasurer of the authority.

4-2 Executive director, designation, duties

Administrative details and other activities of the
authority shall be administered by the executive director
of the authority and he shall maintain correct, complete
records of all the authority's transactions and proceed-
ings which shall constitute public records open to in-
spection at reasonable times. The executive director of
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the authority shall be a person experienced in the field
of water management or water conservation and shall serve
at the pleasure of the authority.

4-3 Attomey general as legal officer

The attorney general shall be the legal office of the
authority, but shall designate one or more qualified as-
sistant attommeys general to serve as advisors to the au-
thority and its executive director as occasions may arise.

4-4 Contracts with federal govermment for water re-
source projects; participation in projects; coordination
of programs

In order to provide for the development of Kentucky's
water resources to meet future demands for usuable water,
and to provide for the construction of water resource pro-
jects including but not limited to the construction of dams
with surplus water storage capacity, reservoirs for muni-
cipal and industrial water supply, and other projects to
assure the adequate supply of water which is essential to
the continued mmicipal, industrial, recreational and agri-
cultural growth of the Cammonwealth, the authority is here-
by authorized and empowered, to contract with the federal
government for the inclusion of additional water supply
storage space behind existing or proposed flood control or
other projects; to construct, maintain, repair and operate
water resources projects; to participate with the federal
government or any of its agencies, the state goverrmment or
any of its agencies or political subdivisions, or any other
person in the construction, maintenance, repair or operation
of any water resource project; to lease water resource pro-
jects to the department or other governmental agencies and
political subdivisions of the Cammorwealth; and to provide
financial assistance through loans or otherwise for the
development of water resource projects.

4-5 Powers of authority; land acquisition

The authority is further authorized and empowered:

(1) To construct, reconstruct, maintain, repair,
operate and regulate water resource projects at such lo-
cations within the Commonwealth as may be determined by
the authority;

(2) To acquire by purchase, exercise of the rights of
eminent domain, grant, gift, devise or otherwise, the fee
simple title to or any acceptable lesser interest in any
lands, and by lease or other convevyance, contract for the
right to use and occupy any lands selected in the discre-
tion of the authority as constituting necessary, desirable
or acceptable sites for water resources projects of the
authority;
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(3) To issue revenue bonds of the authority payable
solely from the revenues, rentals, rates, charges and
other funds, pledged for their payment, for the purpose
of paying all or any part of the cost of any one or more
projects, and to refund any of its bonds;

(4) To fix by contract, or to establish and revise
from time to time and charge and collect revenues, rentals,
rates and charges for the use of the services and fa-
cilities of projects;

(5) To combine for financing purposes any two (2) or
more projects;

(6) To establish and enforce rules and regulations
for the use of any project;

(7) Without reference to KRS Chapter 56, to acquire
and hold in the name of the authority real and personal
property in the exercise of its powers and the performance
of its functions and duties under this chapter, and to
dispose of the same;

(8) To make and enter into such agreements with the
federal government, the Commonwealth or any of its agencies
or political subdivisions and any other parties as may be
necessary or incidental to the performance of its duties and
the execution of its powers under this chapter;

(9) To employ such employees and agents as may be
necessary in the judgement of the authority and to fix their
compensation subject to KRS Chapter 18; ,

(10) To receive and accept from the Commonwealth and any
federal agency, grants for or in the aid of construction or
development of any water resources project, and to receive
and accept aid or contributions from any source of either
money, property, labor or any other things of value, to be
held, used and applied only for the purposes for which such
grants and contributions may be made;

(11) To expend reasonable funds of the authority in
the form of grants for research, scientific study or planning
of the development of water resources throughout the Common-
wealth;

(12) To adopt any rules or regulations necessary to
accomplish the purposes of the authority;

(13) To do all acts and things necessary or convenient
to carry out the powers expressly granted to the authority.

4-6 Water resources fimd, creation, uses

(1) There shall be a special revolving trust and agency
fund in the treasury of the Commonwealth to be known as the
"water resources fund" to which shall be accredited all funds
paid to the authority by all sources including but not limited
to all fees, deposits, and repayments, both principal and in-
terest as provided in this chapter.
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(2) All loans and expenditures for the development
and construction of water resources projects shall be
paid out of this find. Payments shall be made in the
same mammer as other state expenditures.

(3) No expenditures shall be made from any finds
received under any of the provisions of KRS Chapters 146,
149, 151, 262, and 350.029 and 433.750 to 433.757 to
finance any part of the cost of facilities for the gener-
ation, transmission or distribution of electric energy or
for the transmission or distribution of natural gas.

4-7 Loans to governmental agencies for water re-
sources project

When it has been determined by the authority that
the development and construction of a water resources
project will accomplish the public purposes of this
chapter, the authority may contract to loan any county,
city, water district, watershed conservancy district or
other govermmental subdivision of the Commonwealth, such
amount of money as in the discretion of the authority is
needed in the development and completion of the water
resources project.

4-8 Loans, interest rate; security

Every loan of the authority shall be for such period
of time and shall bear interest at such rate as shall be
determined by the authority. The authority shall require
a loan under this section to be secured; if so, the security
may be subordinate to that which secures federal assistance
or other secured assistance received on the same project.

4-9 Application for assistance on water resources
projects

(1) Any governmental subdivision of the Comonwealth
may apply to the authority for assistance in the develop-
ment, construction and operation of a water resources pro-
ject. Applications shall be made in a mamner prescribed
by regulations of the authority.

(2) The authority shall hold such hearings and exami-
nations as to each application as shall be necessary to
determine whether the public purposes of this chapter will
be accomplished by granting financial assistance to such
applicants.

4-10 Reverue bonds for water resources projects;
issuance; contents; form; effect; use of proceeds; tempo-
rary bonds; tax exemption

(1) The authority is hereby authorized to provide, at
one (1) time or from time to time, for the issuance of its
revenue bonds for the purpose of paying all or any part
of the cost of any one or more projects undertaken pursuant
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to this chapter. The principal of and the interest on
such bonds shall in each instance be payable solely

from a special fuind provided for such payment, and from
identified revenues pledged to be set aside and de-
posited in such special fund. The bonds of any issue
may be in one or more series and any one or more such
series may enjoy equal or subordinate status with re-
spect to the pledge of funds from which they are payable,
shall be dated, shall bear interest at such rate or
rates not exceeding six per cent (6%) per ammum shall
mature at such time or times not exceeding the fortieth
anniversary of their respective dates, all as may be
provided by the authority, and may be made redeemable
before maturity, at the option of the authority, at

such price or prices and under such terms and conditions
as may be fixed by the authority prior to the issuance
of the bonds. The authority shall determine the form

of bonds, including any interest coupons to be attached
thereto, and shall fix the denomination or denominations
of the bonds and the place or places for payment of
principal and interest, which may be at any bank or
trust company within or without the Commorwealth. The
bonds shall be signed by the facsimile signature of the
chairman of the authority, and the seal of the authority
or a facsimile thereof shall be affixed thereto and
attested by the manual signature of the treasurer of the
authority, and any coupons attached thereto shall bear
the facsimile signature of the chairman of the authority.
In case any officer whose signature or a facsimile of
whose signature shall appear on any bonds or coupons
shall cease to be such officer before the delivery of
such bonds, such signature or such facsimile shall
nevertheless be valid and sufficient for all purposes
the same as if he had remained in office until such
delivery. All bonds issued under the provisions of this
chapter shall have and are hereby declared to have all
qualities and incidents of negotiable instruments under
the Uniform Commercial Code of the Commonwealth. The
bonds may be issued in coupon or in registered form,

or both, as the authority may determine, and provision
may be made for the registration of any coupon bonds

as to principal alone and also as to both principal and
interest, and for the reconversion into coupon bonds of
any bonds registered as to both principal and interest.
The authority may sell such bonds at public sale, and for
such price as it may determine will best effect the
purposes of this chapter, but no such sale shall be made
at a price so low as to require the payment of interest
on the money received therefore at more than six per cent
(6%) per anmum computed with relation to the absolute
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maturity of the bonds in accordance with standard tables
of bond values, excluding, however, from such computa-
tions the amount of any premium to be paid on redemption
of any bonds prior to maturity.

(2) The proceeds of the bonds of each issue shall
be used solely for the payment of the cost of the pro-
ject or projects for which such bonds shall have been
issued, and shall be disbursed in such a mammer and under
such restrictions, if any, as the authority may provide
in the proceedings authorizing the issuance of such bonds
or in the trust indenture securing the same. If the pro-
ceeds of the bonds of any issue, by error of estimates or
otherwise, shall be less than such cost, additional bonds
may in like mammer be issued to provide the amount of such
deficit, and, unless otherwise provided in the proceedings
authorizing the issuance of such bonds or in the trust in-
denture securing the same, shall be deemed to be of the
same issue and shall be entitled to payment from the same
fund without preference or priority of the bonds first
issued. If the proceeds of the bonds of any issue shall
exceed such cost, the surplus shall be deposited to the
credit of the sinking fimd or funds for such bonds or any
account or accounts therin as the authority shall have
provided in the proceedings or trust indenture authorizing
and securing such bonds.

(3) Prior to the preparation of definitive bonds,
the authority may, under like restrictions, issue interim
receipts or temporary bonds, with or without coupons, ex-
changeable for definitive bonds when such bonds shall have
been executed and are available for delivery. The authori-
ty may also provide for the replacement of any bonds which
shall become mutilated or shall be destroyed or lost.

(4) Such bonds are held to be interest exempt from
federal and Kentucky income taxes and principal exempt
from Kentucky ad valorem taxes under existing statutes,
regulations and court decisions.

4-11 Payment of revenue bonds, source

Revenue bonds issued by the authority under the pro-
visions of this chapter shall not be deemed to constitute
a debt of the Commonwealth or of any political subdivision
thereof, or a pledge of the faith and credit of the Common-
wealth or of any such political subdivision, but such bonds
shall be payable solely from the funds provided therefore
under the provisions of this chapter. All such revenue
bonds shall contain on the face thereof a statement to the
effect that neither the Commonwealth nor the authority shall
be obligated to pay the same or the interest thereon except
from revenues of the project for which they are issued, and
that neither the faith and credit nor the taxing power of
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the Commonwealth or of any political subdivision thereof
is pledged to the payment of the principal of or the in-
terest on such bonds.

4-12 Revenue bonds, how secured; trust indenture,
contents

Tn the discretion of the authority, any bonds issued
under the provisions of this chapter may be secured by a
trust indenture by and between the authority and a corporate
trustee, which may be any trust company or bank having the
powers of a trust company within or without the Common-
wealth. Such trust indenture or the proceedings providing
for the issuance of such bonds may pledge or assign the
revenues, rentals, rates, and charges to be received, but
shall not convey or mortgage any project or any part there-
of. Such trust indenture or proceedings may contain such
provisions for protecting and enforcing the rights and
remedies of the bondholders as may be reasonable and proper
and not in violation of law, including covenants setting
forth the duties of the authority in relation to the
acquisition of property and the construction, improvement,
maintenance, repair, operation and insurance of the project
or projects in connection with which such bonds, shall have
been authorized, the rentals, rates, charges, and other
revenues to be established and collected, and the custody,
safeguarding and application of all moneys. It shall be law-
ful for any bank or trust company incorporated under the
laws of the Commonwealth which may act as depository of the
proceeds of bonds or of revenues to furmish such indemi-
fying bonds or to pledge such securities as may be required
by the authority. Any such trust indenture may set forth
the rights and remedies of the bondholders and of the trustee,
and may restrict the individual right of action by bond-
holders. In addition to the foregoing, any such trust in-
denture or proceedings may contain such other provisions as
the authority may deem reasonable and proper for the security
of the bondholders. All expenses incurred in carrying out
the provisions of such trust indenture or proceedings may be
treated as a part of the cost of the operation of the project
or projects.

4-13 Rights of holder of bonds or trustee

Any holder of bonds issued under the provisions of this
chapter or any of the coupons appertaining thereto, and the
trustee under any trust indenture, except to the extent of
the rights given in this section may be restricted by such
trust indenture of proceedings, may, either at law or in
equity, by suit, action, mandamus or other proceedings, protect
and enforce any and all rights under the laws of the Common-
wealth or granted under this chapter or under such trust
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indenture or the proceedings authorizing the issuance
of such bonds, and may enforce and compel the perform-
ance of all duties required by this chapter or by such
trust indenture or proceedings to be performed by the
authority or by any officer or employvee thereof, in-
cluding the fixing and collecting of rentals, rates,
charges and other revenues.

Commentary. There is only one substantive change in part 4 and that
18 in section 4-2. This provision modifies KRS Sec. 151.340 to allow
the Water Resources Authority to appoint any qualfi fied person as

executive director. At the present time; the head of the Dvision of

Water Resources holds that position ex officio.

130



Appendix
Wells

5-1 Registration of Existing Wells
(1) Any person owning or operating any well shall
register said well with the department. Registration
shall be on the forms provided by the department.
(2) The registration report shall include:
(a) the water use permit number,
(b) the legal description of the land upon
which the well is located,
(c) the location of the well,
(d) the purpose of the well,
(&) the diameter of the well,
(f) the name of the well driller who con-
structed the well,
(g) the maximum capacity of the well,
(h) the name of the pump installation con-
tractor who installed the pump and punping equipment,
and

(i) such other data as the department may
require.

(3) The department shall maintain a permanent record
in which shall be entered the information gathered from
the persons owning or operating all wells reported.

(4) TIn addition to the penalties prescribed in
section 1-11, a department may deny the issuance of a water
use permit, as provided for in part two, until such time as
the applicant registers all wells which he owns or operates.

Comentary. Kentucky is a humid state with a relatively high rainfall. As

a vesult of this abundant precipitation Kentucky utilizes surface water much
more than ground water. This legislative proposal recognizes the fact that
Kentueky 's present ground water consumption patter does not require ex-
tensive regulation. This section, as well as the rest of Part 3 this
Appendiz is based on the Model Water Code. Some of the Code's regulatory
provisions, such as registfation of well drillers,have been omitted from this
proposal. However, additonal reéulations can be added in the future if they

become necessary.
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Although all existing wells are not required to obtain a water use
permit, they are all required to be registered wunder this section. When-
ever an attempt is made to regqulate a resource, it is important that the
amount of present use be known. This section will enable the Department
to determine the amount and the point of withdrawal of all ground water
within the state. This information wiZZ be kept éurrent through the well

completion report, as provided in section 5-5.

The information cobtained through the inventory will serve as the basts

for evaluating applications for water use permits and well construction

permits. Thig represents one of the initial steps that the Department must

take in order to obtain the basie information to develop an optimum co-

ordinated program of ground water management. Cf. Model Water Code Sec.

5-2 Permit for Well Construction

(1) Prior to the begimning of construction of all wells,
permission must be obtained from the department by making
written application for the construction on forms to be pro-
vided by the department. The application shall be made by the
well driller who will perform the work and shall contain the

following:

(a) the name of the applicant,

(b) the name and address of the person who will
control and operate the well,

(c) the number of the water use permit,

(d) the location of the well,

(e) the proposed depth and method of constructiom,

(f) the size and expected capacity of the well,

{g) the name of the pump installation contractor,
and

(h) such other information as the department may
require.

(2} The department shall issue a permit whenever it finds
that an application is in proper form and contains the requ1red
information, provided that, on the basis of the information
therein contalned the prOposed construction will not be con-
trary to applicable law, rules, orders, or regulations. Receipt
of the permit by the well driller will constitute permission to
begin well construction.

(3) The department shall issue a Motice of Rejection, as
provided in section 5-4, whenever it finds that an application
fails to meet the requirements of this code or any rule, order,
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or regulation adopted pursuant hereto.

(4) The permit shall be prominently displayed
at the site of the well prior to beginning any work
thereon and shall remain so displayed until con-
struction is completed.

(5) The holder of a permit under this section
who desires to change the location of his well before
construction is completed shall apply to the depart-
ment for an amendment of his permit. The application
shall contain the same information as required for an
original application, plus information as to the
marmer of sealing or plugging the incomplete and
abandoned well. If the department determines that the
proposed well at the proposed new location will both
serve the same use as the original well and draw upon
the same supply of water and that the incomplete and
abandoned well will be sealed or plugged so as to
prevent waste of water and damage to the water supply
so as not to be dangerous to public safety, it shall
approve the application and issue an amended permit

therefore.
Commentary. Section 2-2(1) exempts domestic users and users of small

gquantities of water from the requirement of obtaining a water congumption
permit. Despite this exemption, these users - as with any water consumers -
who eonstruct wells must obtain a well construction permit. [The requirement
for a well comstruction permit extends to alterations and repairs of existing
wells.

Propigions for the issuance of emergency permits and for time limita-
tions on the application review process are intentionally left to the ad-
ministrative regulations and orders process. These matters could be handled
statutorily in Sec. 6-2, but the need for flexibility outweighs the need
for certainty.

Section §-2(5) allows a permit holder to alter his plans upon discovery
of unexpected conditions. The permit amendment is to be expedited more
rapidly than a complete new application. The department's concern in 188ULNg
amendments must encompass ensuring that work which the permittee has already

begun will not endanger public safety or water supply. See Model Water
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Code See. 3.10.

5-3 Pemmit for Installation of Pumps and Pumping

UL t

El; Prior to the beginning of the installation of
pumps and pumping equipment, permission must be obtained
from the department by making written application for the
construction on forms to be provided by the department.
The application shall be made by the pump installation
contractor who will perform the work and shall contain the
following: ‘

(a) the name of the applicant,

(b} the nmumber of the water use permit,

(¢} the number of the well construction
permit,

(d) description of the pumps and pumping
equipment to be installed, and

{e) such other information as the depart-
ment may require.

(2) The department shall issue a permit whenever it
finds that an application is in proper form and contains
required information, provided that on the basis of the
information therein contained, the proposed installation
will not be contrary to applicable law, rules, orders, or
regulation. Receipt of the permit by the pump installation
contractor will constitute permission to install pumps and
purping equipment.

(3) The department shall issue a Notice of Rejection,
as provided in section 5-4, whenever it finds that an appli-
cation fails to meet the requirements of this code or any
rule, order, or regulation adopted pursuant hereto.

(4) The permit shall be prominently displayed at the
site of the well prior to beginning any work thereon and
shall remain so displayed until the installation is com-
pleted.

Comentary. Section 5-3 closely parallels section 5-2. The potential

for harm to the public safety and waste of the Commonwealth's water resources
18 as great for the éotential of faulty pumping mechanisms as from the risgk
of poor well construction. To abate this potential the department needs

the permitting procedure in order to regulate pump installation. See Model

Water Code Sec. 3.11.

5-4 Notice of Rejection, Suspension, or Revocation
of Permit
(1) The department shall issue a Notice of Rejection
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whenever it determines that an application for a
permit under sections 3-2 or 3-3 fails to meet the
requirements of this code or any rule, order, or
regulation adopted pursuant hereto.

(2) The Notice of Rejection shall:

(a) state the ground for rejection, and
may state any remedial action which may be taken
to make such application acceptable for approval;
and

(b) be served in writing upon the persons
signing the application by registered or certified
mail.

(3) Any applicant receiving a Notice of Rejec-
tion may obtain a hearing before the department by
filing within thirty (30) days of the mailing of
such Notice of Rejection a written petition request-
ing such hearing.

(4) The department may, upon investigation,
suspend a permit and, after notice and hearing, may
extend such suspension or may revoke the permit.
Such suspension or revocation may be made on any one
or more of the followihg grounds:

(a) material misstatement or misrepresenta-
tion in the application for a permit;

(b) failure to comply with the provisions
set forth in the permit;

(c) willful disregard or violation of any
provision of this code, or any rule, order, or regula-
tion promlgated pursuant hereto; or

(d) material change of circumstances or
conditions existing at the time such permit was issued.

Comentary. This section should be read in conjunction with twe sections
of Part 1 of this act. The Secretary of the Department for Natural Resources
and Environmental Protection has authority to suspend or revoke a permit
wnder section L-4. The procedures for petitioning for a hearing, conduct-
ing a hearing, and appealing from a hearing’'s decision are outlined in
section 1-5. Cf. Model Water Code Sec. 3.12.
5-5 Well Completion Report
Within thirty (30) days after the completion of the
well, the well driller and pump installation contractor
shall file, upon forms provided by the department, a

written report with the board. The report shall contain
the following information:
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(1) a log containing the depth, thickness, and
character of the different strata penetrated and the
location of water-bearing strata;

(2) An accurate record of the work, including:

(a) statement of the date of beginning
of work,

(b) the date of completion,

(c) length, size, and weight of the casing
and how the same is placed, :

(d) the size of the drilled hole,

(e) where the well is sealed off and the
type of seal,

(f) number of cubic feet per second (cfs)
or gallons per minute (gpm) of flow from the well
when completed,

(g) pressure in pounds per square inch (psi)
if it is a flowing well, and if nonflowing, the static
water level and the water temperature, and

(h) a chemical analysis of a water sample
drawn from the well; and

(3) such additional information as may be re-
quired by the department to establish compliance with
the terms of the permit, the provisions of this chapter,
and all rules, regulations, and orders promulgated pur-
suant to this chapter.

Commentary. Under this section, prior permission is required from the
Department before a well driller begins work to construet a well. Althéugh
a water use permit wunder Part 2 {s not required for wells used for domestic
purposes by individual users, a permit for well construction under this
section must be obtained. Replacing the casing of a well constitutes an
alteration to the well for which a well construction permit must be obtained.

The information obtained through the comstruction permits will be use-
ful in evaluating applications for water use permits. In addition, the
permit will insure that the proposed construction will meet the construction
standards adopted by the Department as provided in section 5-6.

It should also be pointed out that this section does not contain certain
provisions that are common in most state codes. First, there is no pro-

vigton to minimize the possibility of delay in the admintstration of the
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permit. GSome states specify that 1f a specific number of days elapse
after mailing the application, receipt of a permit may be implied. The
drafters felt that this matter could be handled more appropriately by
rules, regulations, and orders. Second, this section makes no provision
for any type of emergency permit for well construction. It is likewise
felt that this matter may be more appropriately handled by rules, regula-
tions, and orders promulgated by the Department.

Subsection (§) allows a permit holder to start over again in the
event that a partially completed well is ruined by equipment failure or
otherwise shows evidence of not being capable of satisfactory completion.
The abandoned well must be sealed or plugged. The amended permit should be
granted with a minimum of paper work and delay.

This section should be read in conjunction with the provisions related
to permits for installation of pump and pwnping equipment, notices of re-
Jection, well completion reports, and well construction and pump installation
standards. See Model Water Code Sec. 3.13.

5-6 Well Construction Standards and Pump

Installation Standards

(1) The department shall adopt minimum standards
for the construction of wells and the installation of

pumps and pumping equipment.

Commentary. The primary purpose of this section is to protect the ground
water resource. The standards that are adopted pursuant to this section
will have to be met as a basis for the issuance of each permit issued under
sections 5-2 and 5-3. The standards that the goverming board sets represent
the minimum acceptable standards that should be followed by the well drillers

and pump installation contractors as they design and plan their work.
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(2) The minimum standards for the construction
of wells shall include, but not be limited to, the
following provisions:

(a) all wells shall be equipped with a de-
vice for measuring the amount of ground water being
withdrawn from the well, such device to be approved
by the department;

(b) all wells shall be capped or equipped
with a control valve, such cap and control valve to
be approved by the governing board;

{c) approved procedures for the plugging
of wells;

(d) approved procedures for the grouting
and sealing of wells; and

(e) criteria for the location of wells:

(1) with respect to possible pollution
sources, and
(ii) with respect to maintaining the
well in a sanitary condition.

Commentary. The requirement of a measuring deviece, set forth in subsection
(2) (a), is essential to the meaningful enforcement of the water use permits
that are provided in Part 2. Without a measuring device on the wells, it
would be almost impossible to check the amount of ground water withdrawal.
Most states have a provision similar to subsection (2) (b). The
purpose of the provision is twofold: to prevent pollution and waste. In
the case of an artesian or free-flowing well, the control valve will prevent
the water from flowing to waste. In the case of a nonflowing well, the cap

will prevent pollutants from entering the well.

(3) Should any well not be equipped with a cap
or valve as required in subsection (2) above, or should
any well be allowed to flow so as to waste ground water
in violation of this section, or should any well be
contaminated because of deficiencies as set forth in
subsection (2) above, in viclation of this section, then:

(a) the department shall, upon being informed

of this fact, give notice to the owner of the land upon
which the well is situated to correct the defect or waste
as the case may be. If the defect or waste is not cor-
rected within ten (10) days after notice is given, the
department shall have the necessary valve, cap, plug, or
other device installed upon the well.
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(b) the cost of installation of the valve,
cap, plug, or other device and the control of the flow
from the well.shall, if made or done by the department,
be at the expense of the owner and shall be a lien
against the tract of land upon which the well is
situated until the expense is paid. Said lien may be
foreclosed in a civil action in any court of competent
jurisdiction, and the court shall allow the plaintiff
a reasonable attormey's fee to be set as a part of the
cost.

(4) The minimm standards for the installation of
pumps and pumping equipment.shall include, but not be
limited to, the following provisions:

(a) the pumps and pumping equipment shall be
installed so that the pumps and their surroundings can
be kept in a sanitary condition.

(b) the pumps and purping equipment shall be
of a capacity consistent with the water need and the
drawdown characteristics of the well.

(c) the pumps and pumping equipment shall be
durable and reliable in character.

(d) the pumps and pumping equipment shall be
constructed of material which will not create a toxic
condition in the water. -

(e) the pumps and purping equipment shall
provide reasonable protectlon against entrance of

pollutants.
Cammentary. By establishing procedures for the plugging of wells under

subsection (3), the Department will insure that the subsurface conditions
will be returned to a nearly original hydrolegic condition. The well can
be required to be plugged in such a mam-faer that 1t will not serve as «a
conduit for water to move freely from one waterbearing formation to another.
The establishment of grouting and sealing procedures will also prevent the

vertical movement of pollutante in the well. See Model Water Code Sec. 3.14.

5-7 Abandonment of Wells

When a well is abondoned, the owner thereof shall
fill and seal the well in a marmer approved by the de-
partment. Prior to abandorment the owner shall file
with the governing board a report showing the following:

(1) the name and address of the owner;

(2) the water use permit number;

(3) the name and address of the well driller who
will be employed to perform the work required for
abandonment ;
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(4) the reason for abandonment; and

(5) a description of the work to be performed
to effect the abandonment consistent with the standards
adopted pursuant to section:5-6 (2) (¢) and (d).

Commentary. Without proper abandonment procedures ground water will be
wasted and polluted. Section 5-7 establishes abandonment procedures for the
sealing and filling of wells. The standards of Section 5-6 are read
as part of Section 5-7. For example the requirvement of grouting prevents
the lateral movement of pollutante through ground water. When read together
these two sections provide the standards and procedures needed to prevent
abandoned wells from becoming conduits for ground water poliution. See
Model Water Code Sec. 3.17.
5-8 Exemptions and Limitations -
No provisions of this chapter shall apply to:
(1) any distribution of water beyond the point of
discharge from the storage or pressure tank, or beyond
the point of discharge from the pump if no tank is em-
ployed;
(2) any well, pump, or other equipment used tempo-

arily for dewatering purposes; or
(3} any oil, gas or salt water well covered by KRS

chapter 353.
Commentary. This section allows a number of exemptions from the proposed

det's well drilling regulations.

Subsection (3) is included so that the relationship between the present
act and KRS chapter 353 1s clearly defined. The department of mines and
mineralsﬁhas Jurisdiction of oil, gas, and salt water wells under KRS chapter
353. Therefore, additional regulation under this proposal would be un-

necessary. Cf. Model Water Code Sec. 3.19.
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