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against a variety of challenges. The one provision of the contract the court did not approve was
a prohibition of class action arbitrations. That, according to the court, was unconscionable. One
week later, in Discover Bank v. Superior Court of Los Angeles County (Boehr, Real Party in
Interest) (Cal. App. 2d, No. B161305), a different appellate division of the state court of appeals
specifically and by name disagreed with the Mandel decision and enforced the arbitration clause
as written, including its prohibition against class action arbitrations. On February 11, 2003, the
Ninth Circuit, dealing with the same issue, sided with the Mandel court (Ting v. AT&T, No. 02-
15416).

7. Discover Bank v. Shea (N.J. App. Div. No. A-1582-01T1). On October 26,
2001, Monmouth County Superior Court refused to enforce a mandatory arbitration clause in a
credit card agreement where that clause was added to the original agreement by means of a bill
stuffer pursuant to a "change in terms" clause in the original agreement and where the customer
testified, predictably, that he had paid no attention to the bill stuffer, that he was therefore
unaware of the change, and that, of course, had he been aware of it he never would have
consented to give up his rights to judicial relief and to represent a class. Discover Bank
appealed. ABA, New Jersey Bankers Association and four other cosponsors filed an amici brief
on the merits April 10, 2002. Oral argument held February 4, 2003. Meanwhile, the Third
Circuit (whose jurisdiction includes New Jersey) has held that adding an arbitration clause to a
consumer contract by means of a statement stuffer and pursuant to a "change in terms” clause in
the original contract is enforceable. The court went on to hold that an arbitration clause was
valid and enforceable even though it prevented a plaintiff from pursuing a usury claim on a class
action basis. (Cappalli v. National Bank of the Great Lakes, No. 00-2741). In a related case,
Shea v. Household Bank (Nos. G028955, G029531), the California Fourth Appellate District
Court held, on January 7, 2003, that an arbitration clause adopted pursuant to a "change in
terms” provision of the original contract would not be enforced where the customer specifically
rejected the change and did not, thereafter, add any additional charges to his account, even
though the customer did not pay off his then outstanding balance either.

CONSUMER PROTECTION

* 8. Household Credit Services v. Pfennig (S. Ct. No. 02-857). For 30 years,
Regulation Z has instructed that "overlimit fees” on credit card accounts were "other charges”
and had to be disclosed as such; they were not "finance charges™ and did not figure in the
calculation of an APR. On April 11, 2002, a panel of the Sixth Circuit held that overlimit fees,
under the right circumstances, are charges incident to the extension of credit and, therefore, are
finance charges within the plain meaning of the Truth in Lending Act, the Federal Reserve's
long-standing regulation to the contrary notwithstanding. MBNA, successor in interest to
Household, filed a petition for rehearing and rehearing en banc. On April 24, 2002, ABA and
four co-sponsors and the Federal Reserve filed amici briefs supporting that petition, arguing that
the panel had been operating under a serious factual misunderstanding of how the credit card
system actually works, without the benefit of any evidence on that subject. The petition for panel
rehearing was denied and an amended decision was issued on July 2, 2002 (295 F.3d 522). The
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Petition for Rehearing en banc was denied in early September. Petition for Writ of Certiorari
filed December 2, 2002. Supporting amici brief filed by ABA and co-sponsors on February 4.
On March 10, the Supreme Court "invited" the Solicitor General to file a brief setting forth the
views of the United States as to whether certiorari should be granted.

9, Roberts v. Fleet Bank (3d Cir. No. 01-4420). Bank solicited applications for
credit cards with a "low fixed rate” while reserving boilerplate contractual right to alter terms
and conditions of the credit card account upon proper notice to the consumer. Plaintiff opened
such an account. When the bank, thirteen months later, notified plaintiff that the terms and
conditions of the contract would change so as to impose a different rate, plaintiff filed suit
claiming that the statement "low fixed rate” was inaccurate under the circumstances in violation
of the Truth in Lending Act and Regulation Z. The district court dismissed the complaint and
the plaintiff appealed. On May 16, 2002, ABA and two co-sponsors filed amici brief supporting
the bank and the lower court decision.

10.\_ Ni Koons Buick Pontiac GMC (4th Cir. No. 01-2201). In February, 2000, a
used vehicle fon went horribly awry, resulting in litigation by the buyer/borrower against
the vehicle dealer/lender for violation of the Truth in Lending Act and numerous other claims. A
jury awarded the plaintiff over $24,000 in damages under the Truth in Lending Act. On appeal,
the lender argued that there is a statutory cap on damages—twice the finance charge, but not to
exceed $1,000 (15 U.S.C. § 1640(a}{2)(A)). Nevertheless, on February 4, 2003, the Fourth
Circuit affirmed, holding that since the 1995 amendments to the statute, that $1,000 cap applied
only to certain consumer lease arrangements. Prior circuit precedent had held the cap applicable
to transactions of the sort at issue here as well, and there is no evidence of an actual
Congressional intent that the cap would no longer apply. Notwithstanding that, Congress did
what it did in 1995, and the court gave effect to the new "plain language of the statute.”

11. Heaton v. Monogram Credit Card Bank (5th Cir. No. 01-30104). Under Section
27 of Federal Deposit Insurance Act, a "state bank" can charge interest (and things like late fees)
at rates authorized by law of state where the bank is located. Among other things, a state bank is
defined as one engaged in the business of receiving deposits. Louisiana resident challenged a
late fee that was legal in Georgia (where the bank was located) but allegedly not legal in
Louisiana. She contended that Monogram was not a "state bank" in that its only deposits were a
few decade-old contributions from out-of-state affiliates of Monogram and that did not constitute
being engaged in the business of receiving deposits. The Eastern District of Louisiana agreed
(Civil Action No. 98-1823, Nov. 23, 1999) and the lender appealed. On March 29, American
Financial Services Association, ABA, and Consumer Bankers Association filed supporting amici
brief arguing that FDIC had necessarily determined, a dozen years ago, that Monogram was
engaged in the business of receiving deposits as a predicate to its having granted deposit
insurance to the bank. Only FDIC can change that determination, which is conclusive, and it is
not subject to collateral attack by private party litigation. On November 2, 2000, Fifth Circuit
held that the district court order was unreviewable as a “remand” to the state courts for lack of
federal jurisdiction (231 F.3d 994). A petition for rehearing and rehearing en banc was denied on
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January 5, 2001, and on the same day the Eastern District of Louisiana again determined that it
did not have jurisdiction over the case and remanded it to the Civil District Court for the Parish
of Orleans. A petition for writ of certiorari was filed March 29, 2001 and the FDIC filed an
appeal of the District Court order in the Fifth Circuit. American Financial Services Association,
ABA and the Consumer Bankers Association filed supporting amici briefs in both the Supreme
Court and the Fifth Circuit in May, 2001. Supreme Court denied cert. on June 19, 2001 (No.
00-1505). Meanwhile, a state trial judge denied Monogram’s motion for summary judgment,
concluding that the question of whether Monogram was engaged in the business of receiving
deposits was one for the jury. An attempt to secure interlocutory review of that decision by the
Louisiana Supreme Court was denied on July 31, 2001 (No. 2001-CC-2208). On October 30,
2001, FDIC published a formal rule defining what constitutes being engaged in the business of
receiving deposits, replacing an earlier General Counsel's Opinion from the agency to the same
effect. According to the agency, a formal rule is entitled to more deference from the courts than
a General Counsel's Opinion. On July 8, 2002, the Fifth Circuit reversed the District Court's
order denying FDIC’s intervention motion as moot and remanding the case to state court.
Although a remand order generally is not reviewable, the presence of the FDIC in the case
changes everything, automatically conferring federal jurisdiction from the moment the FDIC files
its motion to intervene (297 F.3d 416). A petition for rehearing remains pending.

12.  Welis Fargo Bank v. James. (S5th Cir. No. 01-51298). A Texas "par value” statute
prohibited imposition of service charge upon nonaccount-holders who cash checks drawn on the
bank at which the check is cashed. Five banks filed sunit challenging the validity of the statute.
On December 3, 2001, trial court granted summary judgment to the banks, holding that the
Texas statute was preempted as to national banks by the National Bank Act's incidental powers
clause and the Comptroller’s interpretations thereof. That being the case, the statute could not be
enforced against state-chartered or out-of-state headquartered banks either because of the "wild
card" provision of the state Constitution (184 F. Supp. 2d 588 [W.D. Tex.]). On February 5,
2003, Fifth Circuit affirmed: A regulation authorizing national banks to charge fees to customers
was within the Comptroller's authority to promulgate; it was not unreasonable for the
Comptroller to construe his own regulation to include nonaccount-holders within the meaning of
*customers,” and so that interpretation was entitled to deference; as so construed, the regulation
was in irreconcilable conflict with and therefore preempted state law.

Statutes similar to the Texas provisions at issue in this case have also been enacted in
Tennessee and Georgia. On July 29, 2002, a challenge was filed to the Tennessee version in
Bank of America v. Lawson (M.D. Tenn. No. 3-02-0728) and a challenge to the Georgia version
is also pending in federal court in that state.

13.  Illinois Association of Mortgage Brokers v. Office of Banks and Real Estate. (7th
Cir. No. .02-1018). Trade association filed suit to block the state's predatory lending rules
adopted in May, 2001. The complaint alleged that the rules are preempted by the Alternative
Mortgage Transaction Parity Act of 1982 insofar as they would require institutions that originate
or buy "alternative mortgages” such as ARMs or mortgages with balloon payments to verify
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borrower's ability to repay, and prohibiting single-premium credit life insurance and other
limitations. On December 4, 2001, court granted summary judgment to defendants. Court held
that the federal Home Ownership and Equity Protection Act of 1994 was a later passed and more
specific statute than the Alternative Mortgage Transaction Parity Act and therefore had priority
over the earlier law in the event of conflict between the two. Since (the court finds) the Hlinois
regulations are consistent with HOEPA, they cannot very well be preempted by AMTPA (174 F.
Supp. 2d 815 [N.D. IIl. 2001}). On October 21, 2002, 7th Circuit reversed, holding that
AMTPA and HOEPA can and do co-exist, leading to the conclusion that at least some of the
state’'s rules would be preempted (174 F. 3d 762). Case was remanded to the district court to
determine which ones were, especially in light of newly promulgated OTS rules (67 Fed. Reg.
60542, September 26, 2002, effective July. 1, 2003) in which the agency seems to have changed
its views on AMTPA preemption. Previously, there was an apparent understanding that the
AMTPA preemption clause was self-executing; now it appears that preemption occurs only upon
promulgation of implementing OTS rules that specifically state that they are preemptive.

On December 20, 2002, a lawsuit was filed challenging the validity of the new OTS rules
National Home ity Mo ¢ Association v, Office of Thrift Supervision [D.D.C. Civil
Action No. 1:02CV02506]). Plaintiff filed a motion for summary judgment in the case on
February 7, 2003; OTS responded to it on March 7.

14.  Haug v. Bank of America (8th Cir. No. 02-8009EMSL). (4th Cir. No. 01-2318).
Mortgage borrowers alleged that lender charged them $50 for a credit report when, in fact, the
lender acquired the credit report for $15 or less, $300 for an appraisal that cost much less, and
$25 for document delivery charges that cost less. That was said to violate Section 8(b) of the
Real Estate Settlement Procedures Act prohibiting overcharges for real estate settlement services.
The District Court refused to dismiss the complaint, and on June 6, 2002, the Eighth Circuit
granted leave to take an interlocutory appeal of that decision. On July 29, 2002, ABA and six co-
sponsors filed amici brief urging reversal of the District Court's refusal to dismiss. Two other
circuits have already dealt with this issue. On May 22, 2002, the Fourth Circuit held that
RESPA was not a price-control statute, but merely one that prohibited kickbacks to third parties.
No such kickback is alleged in these cases; in fact the gravamen of the complaints are that the
lenders keep all of the overcharges for themselves without having performed any extra services
to earn them. (Boulware v. Crossland Mortgage Corp. 291 F. 3d 261). See also: Echevarria v.
Chicago Title & Trust, 256 F.3d 623 (7th Cir. 2001). On December 26, 2002, the 7th Circuit
re-affirmed its Echevarria holding despite an amicus brief filed in the case by HUD, a brief the
court dismissed as "silly.” (Krzalic v. Republic Title Co., 7th Cir. No. 02-2285). On January
23, the Eighth Circuit reversed the District Court's Haug decision, following the reasoning of
the Boulware, Echevarria and Krzalic cases: the plain language of the statute controls, and there
is no Chevron deference due to a contrary interpretation from HUD.

15. American Bankers Association v. Lockyer. (9th Cir. No. 03-15160). On May 24,
2002, five national trade associations and five national banks filed suit against the Attorney

General of California seeking fo enjoin the operation of a California statute scheduled to go into
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effect on July 1, 2002, The law will require, among other things, that credit card issuers
disclose to certain customers, in convoluted, expensive and inherently inaccurate ways, how long
it will take and how much it will cost to pay off a credit card balance if only minimum required
payments are made each month. The suit alleged that the state law is preempted by federal law
insofar as it pertains to national banks or federally chartered thrifts and credit unions. It also
contended that the state law is unconstitutional as an undue burden upon interstate commerce
insofar as it pertains to credit card issuers outside the state. On June 28, court granted a "stay"”
of the statute’s effective date. Plaintiffs filed supplemental briefs with respect to the motion for
preliminary injunction, and a motion for partial summary judgment with respect to the federal
precmption issue on September 20, 2002. The Comptroller of the Currency also filed a
supportive supplementary amicus brief. On December 23, court granted summary judgment to
the plaintiffs concluding that the statute was preempted in its entirety with respect to any
federally-chartered institution. The court denied the motion for a preliminary injunction as
"moot,” even though it left entirely unadjudicated the claims made on behalf of out-of-state state-
chartered institutions (E.D. Cal. No. CIV. §-02-1138 FCD (JFM)). The parties then entered into
a stipulation designed to extend the injunction to cover all non-federally chartered card issuers as
well. On January 14, 2003, the court approved that stipulation. Notice of appeal filed January
22. The state’s opening brief is due May 12; ABA brief due June 9.

* 16.  Wells Fargo Bank, N.A. v. Boutris (E.D. Cal. Civil Action No. CIV.S-03-0157
GEB). California law prohibits charging interest on residential first mortgages more than one day
prior to the recording of a mortgage deed, even though the borrowed funds may have long since
been disbursed. On Jamuary 27, 2003, national bank sued to enjoin investigation and
enforcement of the statute by the state's Department of Corporations. The complaint alleges that
only the Comptroller of the Currency may exercise visitorial powers over national banks and
their separately incorporated nonbank subsidiaries, and that the prohibition in the law was
preempted by the Depository Institutions Deregulation and Monetary Control Act of 1980, from
which California had not "opted out." On March 11, 2003, court entered a preliminary
injunction against the revocation of the lending license issued to the bank's subsidiary.

17.  Riley v. Fleet National Bank (D. Mass. No. 03-10123 NGJ). On January 23,
2003, a class action suit was filed by Social Security recipients claiming that it was a violation of
the anti-alienation provisions of the Social Security Act for a bank, exercising its general
contractual right of setoff, to take funds from the bank accounts of the plaintiffs in satisfaction of
overdue loan payments when the source of the funds in the accounts were only monthly Social
Security benefits. ‘

18.  Cason y. Nissan Motor Acceptance Corp. (M.D. Tenn. No. 3-98-0223). Auto
dealers originate and technically make loans to customers, then immediately assign such loans to
Nissan Acceptance. Nissan sets a “buy rate,” the lowest interest rate at which it will take a
dealer originated loan. The dealer is free to originate loans at a higher rate than that, with the
dealer and Nissan then splitting the difference. African-American borrowers alleged disparate
treatment by a particular dealer in Nashville in violation of the Equal Credit Opportunity Act in
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that African-Americans ended up paying disproportionately greater discretionary finance charges
and higher rates that otherwise identically situated white borrowers. Nissan, though it did not
originate or make the loans, was also named as a defendant. On May 31, 2000, it filed a motion
for summary judgment, claiming that only the dealer could be liable under the circumstances.
On July 31, the Justice Department Civil Rights Division filed an amicus curiae brief opposing
that motion, claiming that Nissan had a non-delegable duty to assure that loans it took by
assignment from its dealers complied with ECOA. See aiso Jones v. Ford Motor Credit Co.,
2002 WL 88431 (S.D.N.Y., January 22, 2002) (allegation that Ford "authorized subjective
markups" having a disparate impact was sufficient to state a claim under ECOA).

In a comparable case, Smith v. Chrysler Financial Co., L.L.C. (D. N.J. Civil Action
No. 00-6003), ABA and three co-sponsors filed an amici brief on April 17, 2001, arguing,
among other things, that assignees of dealer paper are specifically excluded from the definition of
"creditor” in the Equal Credit Opportunity Act in the absence of knowledge of discrimination.

19. American Financial Services Association v. City of Oakland (Cal. App. 1, No.
A100258). On October 25, 2001, AFSA secured a temporary restraining order against
enforcement of a new Qakland "predatory lending” ordinance that had been scheduled to go into
effect six days later. The suit challenged the authority of the city to act in this area on the basis
of state preemption. The parties agreed to a delay in the effective date of the ordinance until the
completion of litigation. In light of that, a motion for preliminary injunction was denied in
November, 2001. On June 21, 2002, the court granted summary judgment to the City, holding
that the ordinance was not preempted as duplicative of the state law or as intruding into a field
completely occupied by state law. The local ordinance was likewise not inconsistent with state
law except insofar as local law did not apply to national banks, whereas state law did. The court
"solved" this problem by voiding the exception in the local law, thereby extending its scope to
parties the legislature did not intend to reach (Super. Ct. Alameda Co. No. 2001-027338).
AFSA appealed, and on February 4, 2003, California Bankers Association filed supporting
amicus brief arguing that the ordinance, as amended by the court, was preempted by federal law
as to federally chartered institutions.

In February, 2003, AFSA also filed suit in Superior Court for Los Angeles County
challenging that jurisdiction's predatory lending ordinance on essentially the same state
preemption grounds.

* 20.  National Minority Morigage Brokers Association v. Departiment of Banking and
Finance (Fulton Co. [GA] Super. Ct. No. 2002 CV 60063). On October 16, 2002, a trade
association for mortgage brokers filed sumit challenging the Georgia predatory lending law,
claiming federal preemption and other constitutional defects. On January 22, 2003, the Office of
Thrift Supervision, in a letter from its Chief Counsel, concluded that federal law preempts the
state statute insofar as it might apply to federal savings associations or their operating subs. The
Comptroller of the Currency published a notice on February 26 (68 Fed. Reg. 8959) seeking
comment on whether he should likewise preempt the state law with respect to national banks and
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their subsidiaries. Prior to the comment due date, Georgia legislature amended the statute to
remove some, but not all, of its more onerous aspects.

Litigation over several municipal predatory lending ordinances is also in progress
elsewhere. A temporary restraining order against the effectiveness of the Toledo, Ohio,
ordinance has been extended until April 16, 2003 and the plaintiff, American Financial Services
Association filed a brief in the Lucas County Court of Common Pleas on March 21. The Mayor
of New York sued the City Council over its predatory lending ordinance and sought a
preliminary injunction. Hearing on that motion will be held April 29. AFSA has intervened in
that case as well.

21.  Dressel v. Ameribank (Mich. S. Ct., Docket No. 119959). Mortgage lender
prepared adjustable rate note and mortgage in connection with a real estate transaction and
charged a separate "document preparation fee" for doing so. On August 3, 2001, court found
that preparing such documents for consideration constituted the unauthorized practice of law.
Since Michigan's Credit Reform Act only allows lenders to charge fees that "are not excessive,"
and that term is defined as "exceed[ing] the amount allowed in any applicable law or statute of
this state,” the plaintiffs had a valid claim for recovery of the fees (Mich. App. No. 222447).
The Michigan Supreme Court granted leave to appeal. Bank's opening brief and an amicus curiae
brief by the Michigan Bankers Association were filed June 18, 2002. Oral argument October 4,
2002. See also O'Sullivan v. Countrywide Home Loans (S.D. Tex. No. H-00-73 (8/24/01) (Dist
LEXIS 13103); Casey v. Accel Mortgage Services (St. Louis Co. Cir. Ct. No. 02CC-001055 G
CV-04, complaint filed March 20, 2002).

In_Doe v. Condon (S.C. S. Ct. Op. No. 25508, August 5, 2002), an original jurisdiction
proceeding, the court held that various aspects of real estate closings (title search, preparation of
title documents, preparation of loan documents, conduct of the actual closing) constituted the
unauthorized practice of law unless performed by an attorney or under an attorney's supervision.
On August 20, South Carolina Bankers Association filed petition to intervene and for rehearing.
Court granted that motion on September 5. The South Carolina Bar Association has intervened as
well. The bankers allege that the court’s opinion sweeps too broadly, and that there are factual
situations (mostly involving refinancing or home equity loans) that ought to fall outside the ambit
of the court's proscriptions.

CREDIT UNIONS

22.  Fitzgerald v. Racing Association of Central Jowa (S.Ct. No. 02-695). Iowa law
authorizes gambling at racetracks and on board riverboats. Both forms are subject to taxation by
the state, and initially the rate of taxation was the same for both. In 1997, however, the rate
applicable to racetrack gambling began to increase while the rate for riverboat gambling
remained static. The racetracks filed suit challenging the disparate treatment, and the Iowa
Supreme Court ruled in their favor. The "equal protection of the laws" clause of the Fourteenth
Amendment requires that similarly sitated entities be treated similarly by the taxing authorities
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in the absence of a legitimate governmental interest. Here, gambling is gambling, and there is
po rational basis for granting a competitive advantage to one form over the other (648 N.W.2d
555). In January, 2003, the U.S. Supreme Court granted a Petition for Writ of Certiorari.
Briefs from the Racing Association and its amici are due April 2. Oral argument April 29.

23.  National Commupity Reinvestment Coalition v. National Credit Union
Administration (D.D.C., No. 1:02CV00098). In October, 2000, after notice and comment,
NCUA adopted a rule that would have required community federal credit unions to adopt, as part
of their respective marketing or business plans, a description of how the credit union intended to
serve its entire community, and in particular how it intended to reach out to the underserved
members of its community. The rule was scheduled to go into effect 14 months later, on
December 31, 2001. On December 20, 2001, eleven days before the effective date, without
notice or comment, the agency issued an "interim rule,” effective immediately, that repealed the
community service plan requirement. On January 22, 2002, a coalition of consumer groups filed
suit claiming violation of the Administrative Procedure Act. In April, NCUA filed a responsive
motion suggesting that NCRC had not been injured in fact from the repeal. The rule merely set
up an information gathering regime, imposing in and of itself no substantive obligations, and the
information that would have been gathered would not have been made public any way.

* 24.  Missouri Bankers Association v. Director of the Missouri Division of Credit
Unions (Mo. S. Ct. No. SC85170). Missouri credit union statutes generally apply to state
chartered credit unions the field of membership standards that are applicable to federal credit
unions. Nevertheless, state regulator has approved an entire scries of applications from state-
chartered credit unions to expand fields of membership beyond anything that has ever been
approved for FCUs by their regulator. In this illustrative case, the state regulator approved a
credit union whose members have the common bond of an area code (417, for the curious) and
nothing more. MoBA and one of its affected members sought judicial review. The state trial
court dismissed this challenge for lack of standing to sue; that decision was affirmed by the
appeals court January 14, 2003. On March 18, bankers filed application for transfer to the
Missouri Supreme Court. ABA, as amicus curiae, filed in support of that on March 26. Other
such challenges are in the pipeline.

25. Mountain America Financial Services v. Leary (Salt Lake Co. [UT] Dist. Ct.,
No. 020910437 AA). State Department of Financial Institutions adopted regulations in which it
concluded that limits on member business loans that are, by statute, applicable to credit unions
are likewise applicable to credit union service organizations. A credit union with tens of millions
of dollars in proposed business loans laundered through its CUSO filed suit challenging the
legitimacy of such rules, and in early October, 2002, the trial court granted a preliminary
injunction against the effectiveness of the rules.
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PRIVACY

26. New York State Bar Association v. Federal Trade Commission (D.D.C. No. —
-—---). Gramm-Leach-Bliley Act requires "financial institutions" to disclose privacy policies to
their clients and establishes civil sanctions of up to $10,000 per violation for failure to do so. By
FTC's definition, "financial instimtion” is one which provides services to clients that are
"financial activities.” Arguably, that would include attorneys engaged in tax planning, estate
planning, real estate closings and bankruptcy, although there is little doubt that Congress had no
such thing in mind when it enacted the law. Bar association sought an exemption from FTC's
privacy rules for such attorneys or at least an interpretation of the law or regulations to the effect
that it did ot apply to attorneys. FTC refused to provide any guidance on the subject one way
or the other. On April 29, 2002, the association filed suit claiming that the agency's
unwillingness to grant an exemption was arbitrary and capricious. On September 25, 2002, the
American Bar Association filed essentially the same lawsuit in the same court. On December
27, a comparable case was filed in North Carolina (North Carglina Bar Association v. Federal
Trade Commission [E.D. N.C. No. 5:02¢v941))

27.  Bank of America v. City of Daly City (N.D. Cal. No. C-02-4343-CW). The City
of Daly City and San Mateo County, near San Francisco, enacted ordinances that constrained all

financial institutions with business locations in the City or in the unincorporated areas of the
County from sharing information about their customers among their affiliates. Both were
scheduled to go into effect Janwary 1, 2003. On September 10, 2002, the day following
enactment of the second of the two ordinances, two national banks and their affiliates filed suit
contending that the ordinances were preempted by federal laws, including the Fair Credit
Reporting Act, the National Bank Act and the Gramm-Leach-Bliley Act, and that the ordinances
were unconstitutional insofar as they purported to have extraterritorial application. The plaintiffs
filed a motion for summary judgment on October 4, 2002; ABA, California Bankers Association
and two other co-sponsors filed supporting amici brief October 9. On October 29, court denied
motion for summary judgment without prejudice pending completion of discovery. On the same
day, San Mateo County enacted an extension of the effective date of the ordinance.

28. American Teleservices Association v. Federal Trade Commission. (D. Colo. No.
03- ). Association representing telemarketers filed suit on January 29, 2003, challenging
FTC efforts to create a national "do not call” list, contending that such an initiative violated First
and Fifth Amendment rights, was in excess of statutory authority and was arbitrary and
capricious. A companion case was filed the same day by the Direct Marketing Association in
federal district court in Oklahoma City (U.S. Security v. FTC, W.D. Okla. No. 03-122-W).

29.  Minnesota v. Fleet Mortgage Corp. (D. Minn. Civil No. 01-48 ADM/AJB). State
Attorney General sued mortgage company for alleged violations of the Federal Trade
Commission's Telemarketing Sales Rule. Under the Gramm-Leach-Bliley Act, state attorneys
general are authorized to enforce the Rule against any entities subject to the jurisdiction of the
FTC. Fleet moved to dismiss the complaint on the grounds that it is a subsidiary of a national
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bank; national banks are not subject to the jurisdiction of the FTC; and that national banks—
including their subsidiaries of whatever form—are subject to the exclusive jurisdiction of the
Comptroller of the Currency. The Comptroller filed an amicus curiae brief in support of that
argument; the FTC filed an amicus curiae brief opposing it. On December 21, 2001, District
Court denied the motion, relying on the "plain language" of Section 133 of the Gramm-Leach-
Bliley Act: Any entity that is controlled by a bank and is not itself a bank shall not be deemed to
be a bank for purposes of the Act. Fleet has sought leave to file an interlocutory appeal.

30. [Evans v. Bank of Eureka Springs (Ark. Ct. App. No. CA 02-000623). Bank
filed a Suspicious Activities Report with appropriate authorities in which it charged that one of
its loan customers had committed fraud against a secured creditor by cutting and selling timber
on mortgaged land without consent of lienholder and without turning over proceeds of sale to
lender. The customer was prosecuted for the offense and acquitted. He then filed suit against
the bank for malicious prosecution, slander, invasion of privacy and other assorted claims. A
jury awarded him $400,000 in compensatory and punitive damages and the bank appealed. On
July 30, 2002, Arkansas Bankers Association, ABA and others filed amici brief in state appeals
court contending that the federal Annunzio-Wylie Act granted immunity from such civil suits to
financial institutions that carried out their obligations under federal law to report suspected
criminal activity. Oral argument scheduled for April 3.

On February 10, 2003, in a similar case, Stoutt v. Banco Popular de Puerto Rico (1st
Cir. No. 01-2275), the court held that Annunzio-Wylie immunity does not require that the
"suspicions” be held in good faith by the reporting bank.

31. Steve Martin & Associates v. Carter (Vanderburgh [IN] Cir. Ct. No. 82CO1-
0201-PL-38). The Indiana Telephone Privacy Act of 2001 creates a "do not call” list. Vacuum
cleaner salesman (who had been making 17,000 telemarketing calls per month) and a trade
association filed suit challenging the constitutionality of the statute. On July 5, 2002, court held
that (1) under Indiana law, a trade association had no standing to sue in a representative capacity
on behalf of its members; (2) the federal Telephone Consumer Protection Act of 1991 does not
preempt the "more restrictive” Indiana state law; (3) there is no violation of the First Amendment
because (a) the statute does not involve the government in choosing to limit speech, but rather
the government effectuating the choices of individuals not to be bothered in their own homes by
"speech,” and (b) commercial speech is less protected than noncommercial speech; (4) there is
no violation of the equal protection clause, even though real estate and insurance agents,
newspapers and charities are exempt from the law, because there is a rational basis for the
classifications; and (5) since Martin was an Indiana business secking to deal with Indiana
residents, it lacked standing to raise Commerce Clause objections to the statute.

In a federal version of the case, National Coalition of Prayer, Inc. v. Carter (S.D. Ind.
No. IP02-0536C-B/S), various charitable organizations challenge the constitutionality of the
statute on First Amendment grounds in a noncommercial speech context. While the statute, by
its own terms, exempts charitable organizations, it does so only to the extent that the




14

organizations use only actual employees or volunteers to make the phone calls, not third party
solicitors. Plaintiffs filed motion for summary judgment September 10, 2002.

32. Messing v. Bank of America (Md. Ct. App., September Term 2002 No. 27).
Noncustomer of a bank attempted to cash a check drawn on the bank. As a condition of doing
s0, the bank required that he place his thumbprint on the check, which he refused to do. The
bank then declined to cash the check. Noncustomer sued alleging invasion of privacy, wrongful
conversion and other assorted claims. Trial court granted summary judgment to the bank. On
February 28, 2002, the Court of Special Appeals affirmed (792 A.2d 312), joining at least four
other courts in unanimously upholding the legality of the thumbprint identification program.
Nevertheless, the Maryland Court of Appeals has agreed to review the decision. The plaintiff's
brief was filed August 5; the bank's brief on September 4. ABA and Maryland Bankers
Association filed amici brief the same day. Oral argument held October 8, 2002.

33. American Council of Life Insurers v. Vermont Department of Banking
(Washington County [VT] Superior Ct. No. 56-1-02 Wncv). In November, 2001, state regulator

of banking, insurance, securities and healthcare administration promulgated regulations, effective
February 15, 2002, that purports to govern the disclosure of nonpublic personal financial and
health information about individuals by Vermont licensees subject to the Commissioner's
jurisdiction to non affiliated third parties. On January 30, 2002, five insurance trade associations
filed suit contending that there is no state law that grants power to the Commissioner to issue
regulations governing this subject matter, at least as to the insurance business, and that therefore
the regulations are in excess of her statutory authority. Commissioner filed a general denial and
asserted boilerplate affirmative defenses on February 19, 2002. On October 8, 2002, ACLI filed
a motion for summary judgment.

34. Martino v. Barmnett (W.Va. S. Ct. of App. No. —--). Plaintiff sought
information about the defendant from the defendant's insurance company in connection with the
filing of a personal injury lawsuit. The insurance company resisted the request for information,
contending that the privacy provisions of the Gramm-Leach-Bliley Act and comparable state
insurance regulations prohibited the company's dissemination of nonpublic personal information
about its customers. The plaintiff then sued the insurance company for bad faith. The Circuit
Court of Harrison County certified the legal issues raised by the insurance company's position to
the state Supreme Court of Appeals for resolution.

PRODUCTS & SERVICES

35. Bowler v. Hawke (Ist Cir. No. 02-1738). On June 13, 2002, Massachusetts
Insurance Commissioner filed Petition for Review. of a March 18, 2002, letter the Comptroller
issued in response to a request from the Massachusetts Bankers Association preempting three
provisions of the Commonwealth'’s insurance laws. Commissioner's opening brief was filed June
26; Comptroller's reply filed July 11 together with an amici brief from ABA, ABIA,
Massachusetts Bankers Association and other cosponsors. Oral argument took place August 2.
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On February 13, 2003, the court dismissed the petition for review, holding that there was no
"case or controversy” present when the petitioner challenges an action by the Comptroller that
does not, and is not intended to, have the force and effect of law.

36. Cline v. Hawke (4th Cir. No. 02-2100). On September 24, 2001, Comptroller of
the Currency issued a letter in response to a request from the West Virginia Bankers Association
preempting various provisions of West Virginia state laws purporting to regulate bank sales of
insurance. The Comptroller concluded that several of the challenged provisions significantly
interfered with the ability of the banks to engage in that business in violation of the Barnett
standard and Gramm-Leach-Bliley. On September 20, 2002, state insurance commissioner filed
Petition for Review, asserting that the Comptroller lacked the statutory power to issue the letter
and contending that he got it wrong on the merits as well. ABA, ABIA and West Virginia
Bankers Association filed amici brief supporting Comptroller on October 18, 2002. On
November 19, 2002, the court dismissed the petition, holding that the Comptroller had the
authority to interpret the statute, that his interpretation was entitled to deference, and was
thorough, well-reasoned and persuasive. A dissenting opinion wouid have dismissed the petition
on other grounds, namely the absence of a case or controversy. On December 23, intervening
insurance trade associations, but not the insurance commissioner, filed petition for rehearing and
rehearing en banc. The petition was denied February 21.

37. Independent Insurance Agents of America v. Hawke (D.D.C. Civil Action No.
1:01CV02356). On September 24, 2001, Comptroller of the Currency issued a letter in response
to a request from the West Virginia Bankers Association preempting various provisions of West
Virginia state laws purporting to regulate bank sales of insurance. The Comptroller concluded
that several of the challenged provisions significantly interfered with the ability of the banks to
engage in that business in violation of the Barmert standard and Gramm-Leach-Bliley. On
November 13, 2001, associations of insurance agents filed suit challenging that determination in
several respects, asserting that the Comptroller lacked the statutory power to issue the letter and
contending that he got it wrong on the merits as well. On February 19, 2002, Comptroller filed
motion for summary judgment. ITAA's cross-motion filed April 3. On May 1, 2002, ABA,
ABIA and West Virginia Bankers Association filed amici brief contending that court had no
jurisdiction to entertain agents' complaint, and that legislative history supported Comptroller's
right to issue preemption letter and the correctness of the standards he promulgated therein for
granting preemption. On September 18, 2002, court denied both motions for summary judgment
without prejudice, inviting parties to resubmit when the First Circuit decided Bowler. In light of
how Bowler turned out, however, that no longer makes any sense.

38.  Fidelity National Information Solstions v. Sinclair (E.D. Pa. No. 02-6928).
Pennsylvania law, 63 P.S. §§ 457.1, et seq., requires appraisals in nonfederally related
transactions, and requires that such appraisals be performed by Pennsylvania board-certified
appraisers. Fidelity National provides, and sells to lenders, a comparatively inexpensive, largely
automated "evaluation” of the value of properties that are to serve as security for mortgages. On
August 26, Fidelity filed suit to enjoin enforcement of the Pennsylvania law, alleging that federal
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law and regulation specifically allows the use of something less than a full-blown appraisat under
certain circumstances (e.g. mortgage loans of less than $250,000), and that that federal law
preempts contrary state law. In September, the Pennsylvania Bankers Association, on behalf of
its members who would be deprived of a valuable product by virtue of the Board's enforcement
actions, joined the case as a pamed plaintiff. On February 19, 2003, ABA joined suit as a
plaintiff on behalf of its non-Pennsylvania members to allege that Pennsylvania law constituted
an undue burden on interstate commerce as well, The defendants filed a motion to dismiss or to
transfer the case to the Middle District of Pennsylvania where the state capital (the official home
of state agencies) is located. That motion was denied on January 8, 2003.

39. Tennessee Land Title Association v. Flowers (M.D. Tenn, No. 3-03-0004). On
January 3, 2003, trade association for title insurers in Tennessee filed suit against state insurance
commissioner and three bank-affiliated insurance agencies contending that sale of title insurance
by bank-affiliated agencies violated Tennessee law that was not preempted by the Gramm-Leach-
Bliley Act and that the Gramm-Leach-Bliley Act did not itself authorize sale of title insurance by
the defendant agencies. The opinion of the Tennessee Attorney General to the contrary was
simply wrong, according to the complaint. Dispositive motions will be due November 3, 2003.

40- American Land Title Association v. Radian Group (Cal. Super., Orange County,
Case No. _ ). Under California state law, it is illegal to sell title insurance in the
state without being licensed, and any insurer which transacts any class of insurance other than
title insurance anywhere in the United States is ineligible for a title insurance license. Radian
Group is a private mortgage insurer that sells, among other things, a "lien protection program”
to residential mortgage lenders. The lien protection program is said to accomplish essentially the
same goals as traditional title insurance, but is sufficiently different in its structure so as to fall
outside the definition of “title insurance.” Being unimpressed by the fine points, the trade
association for title insurers filed suit in late November, 2001, contending that Radian was
engaged in the unlicensed and illegal sale of title insurance in California. On June 20, 2002, the
California Department of Insurance, in a separate proceeding, concluded that the lien protection
program was, indeed, title insurance, and issued a cease and desist order to Radian. Several
other state insurance commissioners have reached the same conclusion.

TRUST

41. Tittle v. Enron (S.D. Tex. No. H-01-3913). Among the myriad of issues to be
litigated in this massive consolidated Enron case is the question of any responsibility for the
fiasco that directed trustees might have. These are the financial institutions that held the Enron
employees' savings plans while the value of those plans, largely invested in Enron stock,
plummeted, and during a "lockout period,” during which employees were not permitted any
transactions within their respective plans. The trustees have moved to dismiss complaints as to
them on the grounds that their status, duties, responsibilities and liabilities as directed trustees
were specifically recognized and governed by ERISA, and that they lacked the legal and
contractual capacity to conduct themselves in any fashion other than the way they did in this
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case. On August 30, the Secretary of Labor filed an amicus brief opposing the motions to
dismiss, seeking to impose upon directed trustees a higher duty than has previously been
recognized for them. In October, ABA filed amicus brief addressing only the Secretary's
arguments, pointing out that they were unsupported by statutory language and contradicted by
legislative history.

MISCELLANEOUS

* 42. Casa de Cambio Comdiv S.A. v. United States. (S. Ct. No. 02-710). A U.S.
Treasury check for in excess of $1 ‘million was presented to a Mexican currency exchange,
which accepted the check and forwarded it on to its U.S. bank for collection. That bank, in turn,
forwarded it to a Federal Reserve Bank, which gave immediate credit for the check. The
Mexican currency exchange verified that the funds had been collected. Three months later,
Treasury decided that the check had been stolen and had the Federal Reserve Bank reverse the
credit to the American bank which, in turn, reversed the credit to the Mexican exchange. Casa
sued the United States alleging that Treasury had not acted within a "reasonable time" to
dishonor the check as required by regulation. The Court of Federal Claims dismissed the
complaint (48 Fed. Cl. 137) and the Federal Circuit affirmed, holding that Casa was not the
proper party to sue over the untimely dishonor (291 F. 3d 1356). In November, 2002, Casa
filed a petition for writ of certiorari, alleging that the lower court decisions were inconsistent
with the Supreme Court's long-standing Clearfield Trust case (318 U.S. 363 [1943]). On
February 12, 2003, New York Clearing House Association and ABA filed supporting amici
brief. Petition for certiorari was denied March 24.

* 43.  Beneficial National Bank v. Anderson (S. Ct. No. 02-306). Usury claims against
national banks arise under provisions of the National Bank Act that, to a degree, incorporate by
reference the law of the state in which the bank is located. When a plaintiff files suit in a state
court claiming that the national bank has violated the state usury law, the defendant bank often
secks to "remove” the case to federal court. In this case, the Eleventh Circuit refused to allow
such "removal" on the grounds that the federal law did not completely preempt state law. Since
other circuits have disagreed, the Supreme Court granted certiorari. On March 7, 2003, ABA
and three co-sponsers filed amici brief urging the Supreme Court to reverse. This case will be
e current Supreme Court Term on April 30.

al Foundation of Washington (S. Ct. No. 01-1325). Washington,
attorneys to place those client funds they hold for brief periods of
time and that ¢ -utherwise be put to productive purposes, to be deposited in "IJOLTA"
accounts with the interest earned thereon to be turned over to a foundation that funds legal
services for the poor. Those programs have been challenged as "takings" of private property for
public purposes without just compensation in violation of the Fifth Amendment. On March 26,
2003, the Supreme Court upheld the Washington program. IOLTA programs do constitute the
taking of private property for public purposes, but the "just compensation" owed to the "owners"
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of that private property is nil. Funds in the accounts would not have earned anything for the
OWNErs anyway.

45.  Louisiana Federal Land Bank Association v. Farm Credit Administration (D.D.C.
No. 1:00CV01582). Farm Credit Administration has historically carved up the nation into
exclusive territories for its various System institutions. It had allowed such institutions to
purchase participation interests in loans originated outside their territories if they provided notice
or acquired the consent of the sister institution in whose territory the loan did originate. On
April 25, 2000, FCA abolished this requirement. On June 30, the Farm Credit Bank of Texas
and five affiliated Land Bank Associations sued. It seems that in 1988 a different Farm Credit
Bank failed and was sold to FCB-Texas. One of the terms and conditions of the purchase and
assumption transaction was that FCB-Texas would acquire permanent territorial service rights
over the territory of the failed institution, a deal later ratified by explicit federal legislation. The
new rule was alleged to violate the Farm Credit Act as amended. Court granted summary
judgment to Farm Credit Administration August 23, 2001; notice of appeal filed October 9.

46. American Council of the Blind v. O'Neill (D.D.C. No.—--———----). On May 2,
2002, association representing visually impaired citizens sued the Secretary of the Treasury
secking to compel him to alter the size and color of U.S. Currency so that the various
denominations would be distinguishable from one another on a basis other than the ability to read
the notes. Failure to do so is said to violate Section 504 of the Rehabilitation Act which
prohibits discrimination against the disabled in any program or activity conducted by any
Executive agency of the federal government; it is also said to be an abuse of discretion because
the Secretary has almost unbridled authority to design the currency under 12 U.S.C. § 418, so
nothing prevents him from abiding by the Rehabilitation Act.

47. Community Bank & Trust v. United States (Ct. Fed. Cl. No. 01-571 C). On
October 3, 2001, a Texas state-chartered bank filed suit on its own behalf and as class
representative of all depository institutions required to maintain reserves with Federal Reserve
Banks since 1980. It seeks to compel the government to pay interest to the depository
institutions on those reserves. Failure to do so is said to constitute wrongful conversion of the
plaintiffs' property, unjust enrichment to the government, deprivation of property without due
process and unlawful taking of property for public use without just compensation in violation of
the Fifth Amendment.

CALENDAR
April 3 Oral argument in Evans v. Bank of Eureka Springs.
April 22 Oral argument in Green Tree v. Bazzie.
April 28 Trial date for Visa/Mastercard antitrust case.
L-28



April 29
April 30
May 12
June 9

November 3

19
Oral argument in Fitzgerald v. Racing Association.
Oral argument in Beneficial v. Anderson.
Appellants' brief due in ABA v. Lockver.
Appellees' brief due in ABA_v. Lockyer.

Dispositive motions due in Tennessee Land Title v. Fiowers.




