coding which derived meaning from the letter content layered with (2) the socio-political

context in which it occurred. This structure allowed for recognition of specific themes

that carried across time phases and code categories.

Braun and Clarke’s Point Checklist of Criteria for Good Thematic Analysis

Process No. | Criteria

Transcription 1 The data have been transcribed to an appropriate level of detail, and
the transcripts have been checked against the tapes for accuracy

Coding 2 Each data item has been given equal attention in the coding process.

3 Themes have not been generated from a few vivid examples (an
anecdotal approach), but instead the coding process has been
thorough, inclusive and comprehensive.

4 All relevant extracts for all each theme have been collated.

5 Themes have been checked against each other and back to the original
data set.

6 Themes are internally coherent, consistent, and distinctive.

Analysis 7 Data have been analyzed — interpreted, made sense of - rather than
just paraphrased or described.

8 Analysis and data match each other — the extracts illustrate the
analytic claims.

9 Analysis tells a convincing and well-organized story about the data
and topic.

10 | A good balance between analytic narrative and illustrative extracts is
provided.

Overall 11 Enough time has been allocated to complete all phases of the analysis
adequately, without rushing a phase or giving it a once-over-lightly.

Written Report | 12 | The assumptions about, and specific approach to, thematic analysis
are clearly explained.

13 There is a good fit between what you claim you do and what you
show you have done —i.e., described method and reported analysis
are consistent.

14 | The language and concepts used in the report are consistent with the
epistemological position of the analysis.

15 The researcher is positioned as active in the research process; themes

do not just, emerge.
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Theme identification followed a process very similar to the one used in creating codes
from the nodes. Following the creation of code categories and tables to organize the data
based on socio-political phases, an open coding process was used to identify prominent or
recurring themes. As data analysis progressed, certain themes emerged that transpired
across multiple code categories and socio-political phases. For example, recurring or
common elements of Title IX enactment exhibited by OCR compliance reviews, OCR
actions and societal complaints all formed a theme of Title IX priorities. There were also
instances where a specific code fell into multiple code categories. For example, sexual
harassment fell into the code categories of nature of the incident, issues cited, OCR
standards and compliance reviews. Those instances that pertained to a particular theme
were extracted and analyzed in light of theme. Once those explanations and meaning
were gained from coding analysis, they could then be condensed into themes that
transpired across all four categories of codes and all socio-political phases.

Four themes emerged from the data: (1) context; (2) priorities; (3) response; and (4)
power. These themes are explained and elaborated upon further in Chapter Four. The
coded data were organized into which theme it fell. This allowed for the integration of
all four code content areas (OCR Standards, compliance reviews, nature of the incident
and issues cited) into each theme. The expanding and condensing in organization
provided many opportunities for making meaning of the data thereby providing insight
and opportunities for application. Themes were also analyzed in light of the major
socio-political movements of their time. As themes and issues grew in prominence,
attention to corresponding and/or driving socio-political movements of the time were

identified. Opportunities were gained for understanding the socially constructed
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definition of gender discrimination on campuses of higher education and how that
definition is exhibited through Title IX policy enactment and nature of the incident and
other issues cited. Likewise, insight into why certain issues in Title IX policy enactment
came to the forefront could be understood in terms of the socio-political pressures of the
time. Conversely, instances in which issues came to the forefront with no clear
connection to socio-political pressures provided valuable insight into societal priorities
regardless of pressures and Title IX’s impact when enacted verses the lawmakers’ intent.
Trustworthiness

Studies using qualitative summative content analysis must take efforts to attempt
to improve the trustworthiness of the study. While evaluating the trustworthiness of
qualitative analysis studies can be difficult, Elo, et. al (2014) offers a checklist for
researchers to report content analysis in a valid manner. There are three major research
phases in which trustworthiness should be evaluated; preparation, organization and
reporting (Elo, et al, 2014).

The preparation phase poses trustworthiness issues in data collection and
sampling strategy (Elo, et al, 2014). Care should be taken to ensure the data collected is
appropriate for answering the research questions of the study (Elo, et al, 2014). The
research questions in this study specifically center around the socially constructed
definition of Title IX as evidenced in the resolution letters making that data set the most
suitable, logical and appropriate choice with minimal threats to trustworthiness. As this
study uses a pre-existing data set in its entirety, trustworthiness issues are minimized as

sampling strategies or interview methods did not pose threats.
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The organization phase poses trustworthiness issues of ensuing very rich data is
interpreted and coded in valid and reliable ways (Elo, et al, 2014). Elo, et al (2014)
provide guidance on this aspect saying each category should be well created, identify the
level of interpretation used and explain in detail the structures used for organization.
Chapter Three presents an in depth explanation of the organization used explaining all
tools, code categories, tables, timelines and methods of analysis used in this study. These
detailed explanations that yielded the final interpretations of data help to increase
trustworthiness in this phase.

The final phase to assess trustworthiness is the reporting phase. The reporting
phase aims to interpret the findings in meaningful ways. The presentation of these
findings can however pose trustworthiness issues. Elo et al (2014) suggests reporting of
results be done systematically with detail given about the connections between the data
and the results. The reporting depends heavily on the researcher’s insight and intuitive
process making the description of the process used especially important (Elo et al, 201).
Therefore, the structure used in creating the content analysis must be presented in a clear
and understandable way. That is accomplished in Chapter Four of this study. Rather than
directly address each of the initial research questions posed, the coded data are organized
into themes. The explanation of those themes and the meaning made from the coded data
are explained in Chapter Four. The coded data used in the explanation of each element of
the themes is also identified topically. This allows the reader to see how the data was
expanded and the intuitive process used prior to it being refined again to answer the
research questions of the study. Elo et. al (2014) explains trustworthiness is increased

when the reader can see the intuitive process used and thereby have the opportunity to
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look for different interpretations of the data. Therefore a full description of the analytical
processes used is vital.

Ultimately, qualitative summative content analysis carries with it subjectivity.
Full transparency of the analytical processes used along each step of the way though help
to increase the trustworthiness of the study.

Summary

A great deal of information and meaning became clear in data analysis. The
methodology of this studied yielded opportunities for understanding the socially
constructed definition of gender discrimination on campuses of higher education and how
that definition is exhibited through Title IX policy enactment and enforcement. The data
analysis steps resulted in the formation of three themes; (1) context, (2) priorities, (3)
response and (4) power. The theme of context identifies situations in which gender
discrimination can occur and how that behavior is defined. The theme of priorities
identifies those issues that seem to rise to the forefront in Title [X implementation as
demonstrated by society, OCR or both. The theme of response identifies IHE
responsibilities in addressing gender discrimination as evidenced by both society and
OCR actions. The theme of power identifies the role authority plays in the relationship
between OCR, IHEs and society and how power is enacted. Chapter Four will describe

the emergent themes in more detail.
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Tables

Table 2.1: Summary Overview

Table 1 is a comprehensive table that included all information from each letter. It
includes identifying information about the letters including the letter number, the year it
was written, the institution, the state, the gender of the complainant and complete coding.
There are 141 letters included in this table. While there were 174 letters in all, those that
did not pertain to Title IX or offered no information were eliminated from the data set
and thus not reflected in the tables. The letters are organized chronologically. The
information from the summary overview table was then extracted and organized into
tables pertaining to the topical areas of compliance reviews, nature of the incident and
issues cited. Information from these sub tables was then organized into chronological
order so patterns and important elements could be identified. A table for OCR standards
was not created as there was no need for a table organizing the data from these codes.
These codes identify direct text where OCR provided definitions rather than the number

of times a topic was cited.
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Table 2.1
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1995 |Evergreen State College Harassment - Faculty on Student X
1998 |Boston College Academic Fairness
1998 |Dakota State University Harassment - Campus Employee X
1998 |South Orange County Community College |Harassment - Campus Employee
1998 |University of SW Louisiana Harassment - Faculty on Student X
1998 |Houston Community College System Harassment - Faculty on Student X
1998 |Sam Houston State University Harassment - Faculty on Student X
1998 |Skyline College Harassment - Faculty on Student X
1998 |Claremont Graduate School Harassment - Faculty on Student X
1998 |Tacoma Community College Harassment - Faculty on Student X
1998 |Mississippi State University Retaliation
1998 |Mississippi State University Single Parent
1999 |Peralta Community College Academic Fairness
1999 |Riverside Community College Compliance Review
1999 |Santa Clara University Harassment - Campus Employee
1999 |Tusgee University Harassment - Faculty on Student X
1999 |Florida Southern College Harassment - Faculty on Student X
1999 |Florida State University Harassment - Faculty on Student X
1999 |Fox Valley Technical College Harassment - Faculty on Student
1999 |California State University Harassment - Faculty on Student
1999 |Indiana University of Pennsylvania Hostile Environment
1999 |ITT Technical Institute Hostile Environment: Fail to Respond
2000 |DePaul University Harassment - Campus Employee
2000 |Maryland Institute College of Art Harassment - Faculty on Student X
2000 |University of West Florida Harassment - Faculty on Student X
2000 |Tarrant County College Harassment - Faculty on Student X
2000 |Southwest Missouri State University Harassment - Faculty on Student X
2000 |University of Colorado Boulder Harassment - Faculty on Student X
2000 |Los Angeles Unified School District Harassment - Faculty on Student X
2000 |University of California - Los Angeles Harassment - Faculty on Student X
2000 |Los Angeles Pierce College Harassment - Faculty on Student X
2000 |University of California Santa Barbara Harassment - Faculty on Student X
2000 [University of North Carolina Harassment - Faculty on Student X
2000 |University of Tennessee - Knoxville Harassment - Faculty on Student X
2000 [Hillsborough Community College Harassment - Student on Student
2000 |Bryan Career College Harassment - Student on Student
2000 |East Carolina University Harassment - Student on Student
2000 |Boston College Sexual Assault - Student on Student
2000 |California Polytechnic State Sexual Assault - Student on Student
2001 |[Worsham College of Mortuary Science Academic Fairness
2001 |Merrimack College Academic Fairness
2001 |American Intl College Hostile Envirnoment: Bullying, Teasing
2001 |Tufts University Compliance Review
2001 |Babson College Compliance Review
2001 |Bentley College Compliance Review
2001 |Worcester State College Harassment - Faculty on Student
2001 |South College - West Palm Beach Harassment - Faculty on Student X
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Table 2.1 (continued)
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2001 |Tarrant County College Harassment - Faculty on Student
2001 |Central Missouri State University Harassment - Faculty on Student X
2001 |Utah College of Massage Therapy Harassment - Student on Student X
2002 |Interdenominational Theological Center |Academic Fairness X X X
2002 |Southern IL University of Carbondale Academic Fairness X X
2002 |St. Paul School of Theology Academic Fairness
2002 |University of Maryland Academic Fairness X X
2002 |Providence College Compliance Review
2002 |East Tennessee State University Harassment - Campus Employee X X
2002 |Loyola University Harassment - Campus Employee X
2002 |Westwood College of Technology Harassment - Campus Employee
2002 |Tufts University Harassment - Campus Newspaper
2002 |Texas Southern University Harassment - Faculty on Student X
2002 |University of Texas at Austin Harassment - Faculty on Student X
2002 |The Art Center Design College Harassment - Faculty on Student X
2002 |University of West Florida Harassment - Faculty on Student X X
2002 |State Barber College Harassment - Student on Student X X
2002 |University of California Harassment - Student on Student X X
2002 |Des Moines University Hostile Environment X X
2002 |Western Culinary Institute Hostile Environment
2002 |Vattertot College Hostile Environment: Fail to Respond X X
2003 |Loyola University Academic Fairness
2003 |Morgan State University Academic Fairness X
2003 |Gilbert Community College Academic Fairness X
2003 |Durham Technical Community College Academic Fairness X
2003 |University of New Hampshire Compliance Review
2003 |Bridgewater State College Harassment - Faculty on Student X X
2003 |Westfield state College Harassment - Faculty on Student
2003 |University of Maryland Harassment - Faculty on Student X
2003 |Full Sail Real World Education Harassment - Faculty on Student X X
2003 |Central Georgia Technical College Harassment - Faculty on Student X X
2003 |National Louis University Harassment - Faculty on Student X X X
2003 |University of Missouri System Harassment - Faculty on Student X X
2003 |San Bernardino Valley College Harassment - Faculty on Student X X
2003 |lvy Technical State College Harassment - Student on Student
2003 |San Jose City College Harassment - Student on Student X X
2003 |Concord Career College Hostile Environment
2003 |Penn State University Hostile Environment: Fail to Respond X
2003 |Lassen College Hostile Environment: Fail to Respond X
2003 |University of California San Diego Hostile Environment: Fail to Respond X
2003 |Boston University Sexual Assault - Student on Student X
2004 |Berkley College Compliance Review
2004 |Sojourner Douglas College Harassment - Campus Employee
2004 |California Statue University - Northridge |Harassment - Faculty on Student X X
2004 |Christian Brothers University Harassment - Student on Student X X
2004 |California State University Harassment - Student on Student X
2004 |Crums Beauty College Hostile Environment: Fail to Respond X




Table 2.1 (continued)
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2004 [Madison Area Technical College Retaliation X X
2004 |Oklahoma State University Sexual Assault - Student on Student X X X X X
2004 |Georgetown University Sexual Assault - Student on Student X X X X X X
2005 |Sandhills Community College Academic Fairness X X

2005 |Maine Community College Compliance Review

2005 [Georgia State University Harassment - Faculty on Student X X X X X
2005 [Marian College of Fond du Lac Harassment - Faculty on Student X X X

2005 |Texas Vocational School Harassment - Faculty on Student X X

2005 [North Central Texas College Harassment - Faculty on Student x

2005 |University of Arkansas - Little Rock Harassment - Faculty on Student X X
2005 |Missouri Southern State University Harassment - Faculty on Student X

2005 |University of Arizona Harassment - Faculty on Student X X X
2005 |California Statue University - East Bay Harassment - Faculty on Student X

2005 |Wenatchee University Harassment - Student on Student X X X X X X
2005 [Bates College Sexual Assault - Student on Student X
2005 |University of Georgia Sexual Assault - Student on Student X X
2006 [Louisiana Technical College Harassment - Faculty on Student X X X

2006 [Wright Business School Harassment - Faculty on Student X X X X
2006 [Wright Business School Harassment - Faculty on Student X X X
2006 |Wright Business School Harassment - Faculty on Student X X
2006 |Las Vegas College Harassment - Faculty on Student X X X

2006 |Simpson College Harassment - Student on Student X X X

2006 |Illinois College Harassment - Student on Student X X

2006 |University of California Berkley Sexual Assault - Faculty on Student X X
2006 |University of Wisconsin Sexual Assault - Student on Student X X X X X
2007 |Southern Methodist University Harassment - 3rd Party X

2007 [Garden City Community College Harassment - Campus Employee X X X X X
2007 [Olympia College Harassment - Faculty on Student X X X

2007 |Lassen Community College Harassment - Faculty on Student X X X
2007 [Northwest Kansas Technical Institute Hostile Environment X X

2007 |Temple University Sexual Assault - Student on Student X X X X

2007 |Indiana University Sexual Assault - Student on Student X X X X
2008 |University of MD Academic Fairness X X X X X
2008 [Eastern Michigan University Compliance Review

2008 [Notre Dame College Compliance Review

2008 |Art Institute of Florida Harassment - Faculty on Student X X X

2008 |Florida International University Harassment - Faculty on Student X X
2008 | Monmouth College Harassment - Faculty on Student X X

2008 |University of Illinois - Springfield Harassment - Faculty on Student X X X
2008 |University of California Davis Harassment - Faculty on Student X X X X
2008 [Merced College Harassment - Faculty on Student X X X
2008 [Newbridge College Harassment - Faculty on Student X X X
2008 |University of Tampa Sexual Assault - Student on Student X X X X X
2009 |University of MD Academic Fairness X

2009 |Hofstra University Hostile Environment: Bullying, Teasing X X

2010 |SUNY Compliance Review

2010 |Concordia University Harassment - Student on Student X X X




Table 2.2: Compliance Reviews

Table 2.2 shows the coding of each compliance review letter. Eleven letters make

up this table and the codes reference the topics reviewed by OCR in each compliance

review. The OCR resolution letters for this sub table range from 1999-2010. Table 2.3

organizes the information chronologically for pattern identification.

Table 2.2
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1999|Riverside Community College [CA X

2001|Tufts University MA X X X X X

2001|Babson College MA X X

2001|Bentley College MA X

2002|Providence College RI

2003|University of New Hampshire |[NH

2004|Berkley College MA X X X

2005/Maine Community College ME

2008|Eastern Michigan University  |MI

2008[Notre Dame College OH |x X X X X [xIx

2010|SUNY NY X x o [x X X

Table 2.3
Compliance Review Breakdown

Topics Reviewed 19991 2000] 2001] 2002] 2003] 2004] 2005] 2006] 2007] 2008] 2010] Totals
Assessment 1 1
Confidentiality 1 1
Designated Coordinator 1 1 2
Hostile Environment 2 1 1 4
Equitable Treatment 1 1
Investigations 1 1
Policies 2 1 1 1 5
Response Practices 1 1 1 1 1 5
Support Services 1 1 2
Timeliness 1 1 2
Training 1 1 2
No Info Given 1 1 1 1 4
Totals 1 8 2 2 3 1 8 5 30
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Tables 2.4-2.7: Nature of the Incident

Tables 2.4-2.7 show the coding of each letter for the nature of the incident. This
is the issue that occurred and eventually led to the filing of a compliant. Each of the 141
letters was coded for this information. Each letter was assigned only one code. Gender
of complainant was also noted here. The data was compiled into tables noting the
incidence of each issue by year. Individual tables were created based on the socio-

political phase of the time and ordered chronologically as well.

Table 2.4

Phase 2
Nature of the Incident 1995
Academic Fairness

Compliance Review

Harassment 1

Harassment by Faculty

Harassment by Student 1

Harassment by 3rd Party

Harassment by Campus Employee

Harassment by Newspaper
Hostile Environment

Hostile Environment Existed

Hostile Environment Due to IHE Failure to Respond

Hostile Environment Due to Bullying and Teasing

Retaliation

Sexual Assault

Sexual Assault by Faculty

Sexual Assault by Student
Single Parent

Male Reports
Totals 1
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Table 2.5

Phase 3

Nature of the Incident

1998

1999

2000

2005 Totals

Male

Academic Fairness

1

1

1

1

1

Harassment

Harassment by Faculty

11

Harassment by Student

Harassment by 3d Party

Harassment by Campus Employee

Harassment by Newspaper

Hostile Environment

Hostile Environment Existed

Hostile Environment Due to IHE Failure to Respond

Hostile Environment Due to Bullying and Teasing

Retaliation

Sexual Assault

Sexual Assault by Faculty

Sexual Assault by Student

Single Parent

Male Reports

13

Totals

11

10

17

13

Table 2.6

Phase 4

Nature of the Incident

2006

Totals

Male

Academic Fairness

1

Compliance Review

2

Harassment

18

Harassment by Faculty

14

Harassment by Student

Harassment by 3rd Party

Harassment by Campus Employee

Harassment by Newspaper

Hostile Environment

Hostile Environment Existed

Hostile Environment Due to IHE Failure to Respond

Hostile Environment Due to Bullying and Teasing

Retaliation

Sexual Assault

Sexual Assault by Faculty

Sexual Assault by Student

Single Parent

Male Reports

Totals

27

86



Table 2.7

Phase 5

Nature of the Incident 2009

Totals

Academic Fairness 1

1

Bullying and Teasing 1

1

Harassment

1

Harassment by Campus Employee

Harassment by Faculty

Harassment by Student

Harassment by 3rd Party

Harassment by Newspaper

Retaliation

Single Parent

Compliance Review

Hostile Environment

Hostile Environment Existed

Hostile Environment Due to IHE Failure to Respond

Hostile Environment Due to Bullying and Teasing

Sexual Assault

Sexual Assault by Student

Sexual Assault by Faculty

Male Reports

Totals 2
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Table 2.8: Other Issues Cited

The complaints and issues cited in the OCR Resolution Letters were often times
numerous and went far beyond nature of the incident that originally led to the complaint.
This information was coded and compiled into tables noting the incidence of each issue
cited by year. There are 130 letters coded for this as the 11 letters that were compliance
reviews did not fall into this category. Individual tables were created based on the socio-
political phase based on the timeline provided in Appendix A.

Table 2.8

Phase 2
Other Issues Cited 1995
Academic Issues
Alcohol Sanction Imposed
Athlete Identified
Complainant Told to Face Accused
Denied Opportunity to file grievance
Denied Opportunity to Participate in Activity
IHE Response Inadequate 1
IHE Response Not Prompt

Inadequate Investigation

Incident Occurred Off Campus
Notification of Outcome Not Received
Physical Touching Cited

Polices Not in Place/Not Adequate
Retaliation Occurred

Treated Differently Based on Gender
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Table 2.9

Phase 3
Other Issues Cited 1998( 1999| 2000( 2001|2002| 2003| 2004| 2005| Totals
Academic Issues 5 3 3 1 4 3 1 2 22
Alcohol Sanction Imposed 1 1
Athlete Identified 1 1 1
Complainant Told to Face Accused
Denied Opportunity to file grievance 1 1 1 3
Denied Opportunity to Participate in Activity 1 1 1 1 4
IHE Response Inadequate 8 2 7 4 4 36
IHE Response Not Prompt 2 1 2 5
Inadequate Investigation 3 2 3 2 10|
Incident Occurred Off Campus 1 1 1 1 4
Notification of Outcome Not Received 1 1 2
Physical Touching Cited 5 5 1 1 13
Polices Not in Place/Not Adequate 1 3 2 1 1 2 2 13
Retaliation Occurred 4 1 4 1 3 7 3 5 28
Treated Differently Based on Gender 1 2 1 4 5 1 1 15
Totals 16| 12| 24 6| 26/ 37| 19| 19| 159
Table 2.10
Phase 4

Other Issues Cited 2006( 2007| 2008| Totals

Academic Issues 1 1 2 4

Alcohol Sanction Imposed

Athlete Identified 1 2 3

Complainant Told to Face Accused 1 1

Denied Opportunity to file grievance

Denied Opportunity to Participate in Activity

IHE Response Inadequate 4 4 4 12

IHE Response Not Prompt 2 1 3

Inadequate Investigation 1 2 3

Incident Occurred Off Campus 1 1 2

Notification of Outcome Not Received 1 1 2

Physical Touching Cited 1 1 2

Polices Not in Place/Not Adequate 2 2 4

Retaliation Occurred 3 2 10

Treated Differently Based on Gender 1 1 2

Totals 16| 16| 16 48
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Table 2.11

Phase 5

Other Issues Cited 2009 2010 2011 Totals

Academic Issues 1 1

Alcohol Sanction Imposed

Athlete Identified

Complainant Told to Face Accused

Denied Opportunity to file grievance

Denied Opportunity to Participate in Activity

IHE Response Inadequate 1 1 2

IHE Response Not Prompt

Inadequate Investigation

Incident Occurred Off Campus

Notification of Outcome Not Received

Physical Touching Cited

Polices Not in Place/Not Adequate

Retaliation Occurred

Treated Differently Based on Gender

Totals 2 1 3|
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Chapter Four: Analysis and Interpretations
Introduction
The four emergent themes of (1) context, (2) priorities, (3) response and (4)
power will be discussed in this chapter. The themes span multiple code categories and
socio-political phases. The themes organize the coded data into similar groups that allow
for making meaning of data. This chapter will explain each theme organized by the
coded data that came together to form the theme. Interpretations of the data and meaning
are given for each theme. Chapter Five will apply the findings of these themes to the
research questions of the study.
Theme One: Context
The first theme is context. Context refers to the settings, situations and
environments in which gender discrimination was determined to have occurred. The
context itself provides valuable insight for several reasons. To begin with, the context in
which the behavior occurred plays a definitive role in deciphering if the behavior was
harassing or discriminatory. OCR guidance and resolution letters state that issues such as
isolation can increase the severity or impact of a potentially discriminatory or harassing
behavior. The setting and context in which the behavior occurs decreases the need for a
behavior to be repetitive to be considered harassing. Furthermore, the context itself plays
a prominent role in defining issues of gender discrimination. An environment that has
historically or prominently been comprised of a single gender may create potential for a
hostile environment upon the inclusion of the opposite gender. The context also

1dentifies and defines the environment in which the IHE is determined to have had
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responsibility in either creating, preventing or addressing the harassment. The letters
provide a wealth of information and specific examples of contexts in which gender
discrimination could occur. This is both driven by and drives the socially constructed
definition. Information pertaining to this can be extrapolated from several different
elements of the data. OCR standards, compliance reviews and issues cited all provide
information on what types of conduct have been determined by both OCR as well as
society to be sex discrimination and this conduct is closely tied to the context in which
the behavior occurs.

Issues relating to context and the role it plays in defining gender discrimination
are exhibited in several ways. The role of context in gender discrimination is defined
explicitly, within the illustration of the situational details of the complaint and through
OCR analysis of the facts of the case. OCR standards for defining specific gender
discriminatory behaviors are stated in almost every resolution letter. These definitions
are stated explicitly or illustrated through OCR analysis and findings. In most cases, such
definitions or criteria are documented and repeated in several letters. In a resolution
letter, the issue at hand is measured by these OCR standards and definitions to determine
if in that specific context, the defined behavior constituted gender discrimination.
Looking at how Title IX has been applied to various contexts helps to understand the
definition of what behaviors constitute gender discrimination. What follows are
interpretations of OCR’s definitions of behaviors determined to be gender discrimination.
These decisions are applied to the context of a complaint to determine if gender
discrimination occurred. There are four topics below (sexual harassment, hostile

environment, inequitable treatment and off campus incidents) in which OCR states and
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illustrates definitions of how a gender-discriminatory behavior is defined by the context
in which it occurs.
Sexual Harassment

Sexual harassment is one of the most commonly cited complaints in the resolution
letters. What constitutes sexual harassment is defined in several ways, through OCR
resolution letters and OCR guidance documents. In addition, major events in the socio-
political timeline impacted and changed the definition of sexual harassment. This is a
clear example of how the context impacts the definition of the behavior.

The earliest definition of sexual harassment comes in the first OCR letter filed in
1995 against Evergreen State College. This says that “sexual harassment occurs when
there are unwelcome sexual advances, requests for favors or other sex based verbal or
physical conduct and (1) submission to such conduct is explicitly or implicitly made a
term or condition of an individual’s continued participation in the program of (2) the
conduct has the purpose or effect of unreasonably interfering with the individual’s
participation in the program because the environment has become hostile or offensive”.
Furthermore, if the THE fails to respond, whether the harassing actions are carried out by
agents or non-agents of the institution, the IHE is in violation of Title IX.

The 2000 letter to East Carolina University explains that sexually harassing
conduct includes behaviors such as unwelcome sexual advances, requests for sexual
favors and verbal or nonverbal conduct of a sexual nature including physical touch or
actions. The 2003 Penn State letter affirms and elaborates on OCR’s definition of sexual
harassment saying that in order for a behavior to be considered sexual harassment, it must

be unwelcome. Specifically it says that if the student did not request or invite the
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behavior and found it offensive, that behavior is considered sexual harassment. While
these definitions all work together, the rewording, reorganization and expanding
definitions follow that of the OCR Title IX guidance of the time. As situations arise and
OCR addresses Title IX implementation on IHE campuses the definitions become fuller
with more detail and clearer expectations for practice.

The 2004 San Jose City College letter also has an example of OCR’s stance of what
constitutes sexual harassment. In this instance in 2003 a female student filed complaint
with the OCR against San Jose City College saying the college failed to respond
appropriately after she advised them of issues of sex discrimination. The complainant
said that while working for the college radio station, the student manager sought sexual
favors from him while they were in his home. He asked her about genital body piercings
and said he would like to see them. The complainant refused to show the manager and
was fired. OCR said the behavior that took place in the radio station manager’s home
was not sufficiently severe, pervasive or persistent to constitute harassment since because
despite having occurred in isolation, it occurred only one time.

The socio-political timeline shows that the 1997 guidance defined sexual
harassment by categorizing it into one of three categories; 1) quid pro quo harassment, 2)
creation of a hostile environment through an employee's apparent authority, or 3) creation
of a hostile environment in which the employee is aided in carrying out the sexual
harassment by his or her position of authority” (Office for Civil Rights, 1997). The 2001
guidance did away with those categories though and said the conditions for a behavior to
be considered sexual harassment were not limited to whether it occurred in one of these

three contexts. Rather, a behavior was considered sexually harassing if it limited or
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denied a student’s opportunity to benefit from an educational program or activity. The
political climate of the time advocated that gender discrimination, such as sexual
harassment, was a crime against a group, not an individual. The context in which it
occurred became less important as its’ potential effects impacted many rather than a
select group of individuals.

While the definition of the explicit behaviors that constitute sexual harassment
remained stable, the context in which sexual harassment was defined to have been able to
occur changed drastically, thereby changing the overall definition. The definition for
sexual harassment was initially directly tied to unwelcome sexual advances, requests for
favors touching. However, while those elements are certainly still included in the
definition, it expanded greatly to include any behavior that limited or denied a student’s
opportunity to benefit from an educational program or activity. Sexual harassment is now
defined in such a way it can occur in any context or setting. It is not the behavior alone
that constitutes sexual harassment, it is the results of that behavior on the victim. Under
the evolved and present day definition, if the victim is denied or limited participation in
an educational activity, that is what defines sexual harassment.

Hostile Environment

A sexually hostile environment is clearly tied to context. This refers to some
situational aspects of that specific environment that result in gender discrimination. The
definition of sexually hostile environment is clearly tied to contextual elements in which
the behavior occurs, rather than just the behavior itself. There are seventeen instances in
which complainants specifically cite a hostile environment and many more where the

alleged issue presented indicates a hostile environment may have existed. There are
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numerous instances where OCR takes the opportunity to elaborate on what issues create a
sexually hostile environment.

To begin with, the 1995 Evergreen State College letter provides some insight into
what constitutes as Hostile Environment by OCR terms. In this situation the complainant
was enrolled in a Quantum Theory Physics class of seven students. The class met in the
professor’s home once a week for the winter and spring quarters. The complainant did
not officially enroll in the class until March 29th. On March 25th, four days prior to
complainant officially enrolling in the class, the complainant and the professor met in his
home to review a play she had for another class and kissed. The professor said the kiss
was consensual and the student said it was not. The Quantum Theory Physics class
ended on June 4", On November 25" the student filed a formal grievance saying
inappropriate sexual contact had occurred between the two of them on March 25th. OCR
found that a hostile environment did not exist because the student had not officially
enrolled in the class until after the kiss occurred. This is a valuable instance where OCR
opines on the power imbalance implications or lack thereof in romantic relationships
between students and faculty. It illustrates OCRs stance that the power imbalance is
directly tied to supervisory elements, i.e., if a student is enrolled in that faculty member’s
class. There must be some sort of supervisory element present to create the context
necessary to establish a hostile environment. Without that context, seemingly the mere
status of faculty vs. student is not enough to create a situation in which a sexually hostile
environment could occur.

Specific criteria for evaluating factors that could contribute to a sexual hostile

environment are listed in the 2000 letter to the University of Colorado, Boulder. This
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letter explains relevant factors include issues such as the degree to which the alleged
harassment affected the student/s education, the type, frequency and duration of the
harassment, the age and sex of the harasser and harassed, the size of the IHE, the location
and context in which the harassment occurred and other instances of gender based and/or
sexual harassment that occurred at the IHE.

There are four instances in the compliance reviews where the OCR specifically
evaluates issues pertaining to hostile environment. Interestingly these all occur in 2001
and 2003. The 2001 OCR guidance said the three categories of harassment laid out in the
1997 guidance were no longer the basis for defining harassment. Now, a situation could
be defined as sexually harassing as long as it limited or denied a student’s opportunity to
benefit from an educational program or activity. The standard of severe, pervasive or
persistent in determining the level of harassment still stood, however the context in which
it could take place was much broader. Understanding exactly what constituted a sexually
hostile environment became much more important as it could occur in any context. IHE
responsibilities for preventing and addressing potential gender discrimination now
expanded to many more contexts or setting.

The importance of context is further supported and demonstrated in 2003 Penn
State letter. This letters explains that to be considered a sexually hostile environment the
situation must be sufficiently severe, pervasive or persistent to deny or limit a student’s
ability to participate in an educational opportunity or program provided by the institution.
Specifically, it defines a sexually hostile environment as one that occurs when unwanted
and offensive statements or acts that are sexual in nature occur at a level that is

sufficiently severe, pervasive and/or persistent to create an environment that is offensive,
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intimidating or abusive for an individual due to his/her sex. The 2003 Penn State letter
explains that harassing conduct that takes places in isolated or secluded areas may be
seen as more threatening and have greater impact than had the conduct occurred in a
more public setting. This sentiment is also echoed in the 2008 letter to the Art Institute of
Ft. Lauderdale where it is explained that in some instances a single or isolated instance
could be so severe as to create a hostile environment. The severity of the incident plays a
critical role in determining this. The 2008 Art Institute of Ft. Lauderdale letter explains
that while typically a single action would not be considered enough to create a hostile
environment, the more severe the conduct, the less repetition needed. Furthermore, the
context in which the alleged harassing behavior occurs is critical in determining if a
sexually hostile environment existed.

The definition of a sexually hostile environment has been closely tied to issues of
isolation as that context itself greatly increases the severity thereby decreasing the need
for repetition in defining sexual harassment. Similarly, issues such as frequency,
duration, age and sex of the harasser, location of the harassment, and size of the IHE and
power imbalances that exist with supervisory roles also play roles in defining what
constitutes a sexually hostile environment. Perhaps most interestingly, much like the
evolved definition of sexual harassment, the definition of sexually hostile environment
hinges on the victim’s experience rather than just the behaviors that took place.
Determination of a sexually hostile environment takes into account the degree to which it

impacts the student’s participation on the educational activity.
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Inequitable Treatment

While sexual harassment is an obvious form of gender discrimination, it is not the
only context in which gender discrimination can occur under Title IX. Title IX is an
equity law and so issues of equitable treatment also fall under its umbrella. It would
seem often people think Title IX is a law about athletics or sexual harassment, but truly it
is an equity law. Athletics and sexual harassment are just contexts in which it could be
applied. An issue frequently and consistently cited in Phase Three and Phase Four of the
socio-political timeline is when an IHE was accused of treating individuals differently
based solely on gender. This of course is the foundation of Title IX. While it could be
argued that every instance of a complaint or violation would fall into this category, the
fact that it is specifically cited is interesting because these allegations rest on the
foundation of the law. Complaints could pertain to how polices were applied,
participation in opportunities afforded, how testing was administered, treatment of
individuals or any other form of gender discrimination. In these cases the complainant
specifically cited how he/she was treated different than what had been witnessed in the
treatment of the opposite gender or how he/she was treated differently based on gender
without instances of sexually harassing behavior being included.

The 2000 letter to East Carolina University helps to illustrate an example of
inequitable treatment and how gender discrimination encompasses more than sexual
harassment behaviors. It explains issues of verbal, nonverbal or physical aggression,
intimidation and/or hostility that are gender based are also prohibited by Title IX even if
they are not sexual in nature. In this instance, a student said he was victim to

discrimination because he did not conform to stereotypical male college student
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mannerisms. The 2001 American International University and 2009 Hofstra University
letters both also demonstrate similar instances in which Title IX was applied to such
behavior.

The 2005 Sandhills Community College letter sets forth criteria for determining if
inequitable treatment constituted gender based discrimination. The assessment criteria
include determining if the complainant is a member of a protected class, determining if
the complainant was treated adversely by the IHE and finally assessing if individuals in
similar circumstances as the complainant, but of the opposite gender were treated better.
Should it appear sex based discrimination existed the next step is to seek the reasons for
the different treatment. Specifically, it is investigated if the IHE had a legitimate,
nondiscriminatory reason for the different treatment and that is not an excuse or pretext
for discrimination.

These examples and definitions define instances in which gender discrimination
could occur, but were not tied to behaviors that are sexual in nature, thereby expanding
the context in which gender discrimination could occur. Furthermore, none of these
specified the action had to take place in the classroom, between certain individuals or in
specific educational opportunities. These definitions were broad enough to encompass
behaviors that can occur in any setting, all of which IHEs have a responsibility to both
prohibit and address. The fact that inequitable treatment is defined and cited in this way
shows not only a societal understanding for the law’s intent, but the potential for it to
expand to other contexts. Gender discrimination was defined to include issues that were
sexual in nature, bullying, how policies were applied to one gender in comparison to

another, intimidation and all forms of physical aggression. This is evidenced in Title
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IX’s history as the contexts in which harassment could occur continued to expand. If the
behavior took place and the complainant’s gender was the basis, then gender
discrimination was determined to have occurred.
Off Campus Incidents

Between 2000 and 2007 there are six instances where the alleged sex
discrimination happened off campus and the complainant expected the IHE to respond.
Prior to 2000, no letters cited off-campus incidents. It should be noted that it is not
always clear where the alleged gender discrimination occurred, so there may be more off-
campus incidents, however the context may not have been given so the identification
could be made. The 2001 OCR guidance differed from the 1997 OCR guidance because
in 2001 OCR explained that IHEs had a responsibility to recognize situations where
sexual harassment was likely occurring, even if they had not received actual notice of the
incident. All six of these instances of off-campus complaints pertained to issues of
sexual harassment or sexual assault. Likewise, all but one (the 2000 University of
California, Santa Barbara letter) were student on student issues. The letters demonstrate
students’ expectations that IHEs be responsible for the conduct of their student body,
regardless of location. This expectation was supported by the 2006 Simpson v. University
of Colorado case where the Supreme Court affirmed IHEs had responsibility for off-
campus incidents. This, too, was supported in OCR guidance documents and resolution
letters. Together, these elements meant that IHE’s responsibilities for maintaining
environments free from sex discrimination expanded beyond just campus activities, but
any educational program or activity. In addition, IHEs had a responsibility to recognize

situations where sexual harassment was likely occurring, even if they had not received
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actual notice of the incident and even if it was not on campus. IHEs now shouldered
responsibility for creating environments free of gender discrimination both on and off
campus, in organized and sanctioned events and even in some non-sanctioned events that
were considered customary. In IHE and OCR interactions on this topic, OCR readily
found in favor of complainants and provided guidance documents to affirm the
importance of this foundation and IHEs responsibilities.
Findings from Context Theme

There were both constants and changes in the relation to how various forms of
gender discrimination were defined and measured by the context in which they occurred.
In all instances, the definitions of the behaviors that constituted gender discrimination did
not change. There were no instances where a behavior that was once considered gender
discrimination was later no longer defined as gender discrimination. However, those
definitions most definitely expanded. Not only did they expand in terms of the addition
of behaviors, but also in terms of settings in which these behaviors could occur and how
the victim experienced the behaviors. These elements all interface to define contextual
elements that play central roles in defining gender discrimination.

Theme Two: Priorities

The second theme is the theme of priorities. The theme of priorities refers to
gender discrimination issues which rise to the forefront of societal agendas. There are
many elements involved in the implementation of Title IX. While the specific
application of the law provides valuable information, there is more to be gained than
simply looking at the allegations of how an IHE went wrong in applying the law. One of

the most clarifying ways to understand the socially constructed definition of various
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forms of gender discrimination is to identify what issues come to the forefront. There are
many behaviors which could be defined as gender discrimination. Sexual harassment,
academic fairness, opportunities to participate in an educational activity and sex based
bullying are just a few of the situations in which the law could be applied. These
priorities play a pivotal role in the social construction of gender discrimination as they
carry the most gravity and force, thereby encouraging other issues to align with them so
they can make a greater impact. Some issues increase in strength while others fall off the
radar. Correspondingly, those issues that were very infrequently cited could also
demonstrate important messages regarding what is not considered a priority in defining
gender discrimination. The information below pertains to the elements of gender
discrimination come to the forefront or in some cases, were very infrequently cited.
These codes were identified the most and where possible connections to major socio-
political events are made. This theme specifically applies to topics of Title IX that have
helped define gender discrimination while also identifying topics that have been brought
to the forefront of Title IX, but are not reflected in the OCR resolution letters.
Sexual Harassment

It is no surprise issues of sexual harassment rose to the forefront. The socially
constructed definition of sexual harassment is strongly grounded and easily understood
by many. Socio-political efforts also consistently focused on encouraging people to
speak about their victimization and taught them to recognize and name sexual
harassment. The majority of the resolution letters were rooted in issues of sexual
harassment. Specifically, eighty-seven of the one hundred and forty-one codes for nature

of the incident were sexual harassment. The dominance of this issue was true across all
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socio-political phases. Sexual harassment was so frequently noted it was divided into
categories based on the role of the harasser (student, faculty, etc.). The type of
harassment most frequently cited was faculty on student harassment. For example, in
socio-political Phase Three, forty-seven of the sixty-seven codes for sexual harassment
were pertaining to faculty-on-student harassment. This was followed by eleven reports of
student-on-student harassment, eight reports of employee on student harassment and one
report of harassment by the campus newspaper on student. In socio-political Phase Four,
fourteen of the eighteen codes for sexual harassment were pertaining to faculty on student
harassment, followed by two reports of student on student harassment, one report of 3™
party harassment on student and one report of campus employee harassment on student.
The focus on applying the law in this avenue and defining gender discrimination with
this priority is mirrored by the socio-political timeline. From the inception of Title IX
was the foundation that sexual harassment was no longer seen as a crime against an
individual, but an act of discrimination against an entire group. This was the foundation
for the law. In Phase Two of the socio-political timeline, the 1990°s saw an increased
pressure for IHEs to address sexual harassment on their campuses coupled with students’
new familiarity with Title IX and their beginning to rely on it more for issues of sexual
misconduct. Likewise the Clinton administration brought increased media chatter on
sexual harassment and feminist activism was prevalent. These actions of course set the
stage for increased reliance on Title IX pertaining to sexual harassment so the 1997 and
2001 OCR guidance documents focused heavily on defining the types and context of

sexual harassment.

104



Sexual harassment issues are prominent in resolution letters, OCR guidance
documents and socio-political movements. The applicability of Title IX to these issues is
seemingly well understood.

Sexual Assault

Not surprisingly, issues in which sexual assault occurred were also identified. Much
like sexual harassment, the concept and definition of sexual assault is easily identified
and widely known. Interestingly, the frequency at which such issues were illustrated
through the OCR resolution letters more than doubled from Phase Three to Phase Four.
Phase Three was eight years long and there were seven instances where the nature of the
reported instance was a sexual assault. Phase Four was three years long and there were
five letters coded for sexual assault. All but one of these twelve instances were student
on student sexual assault, with the anomaly being a faculty on student sexual assault.

On the socio-political front, throughout this time, sexual assault advocates had
continued to help victims find a voice and feel empowered to report instances of sexual
assault. Phase Four saw two very prominent Supreme Court cases in which [HE’s were
held responsible for Title IX violations pertaining to sexual assault; Simpson v. University
of Colorado in 2006 and Williams v. Board of Regents of the University System of
Georgia in 2007. Perhaps connected to that, the socio-political actions had focused on
making talking about sexual assault more acceptable. Victims seemingly took confidence
to act in the foundation that had been set focusing on their rights vs. victim blaming.
Hostile Environment

Hostile environment was also an issue that was cited more frequently than others.

The specific details of what constitutes a hostile environment vary widely and are
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extremely situational. As described earlier in the discussion of the Contexts theme, OCR
uses a standard definition for a hostile environment and measures the specific elements of
the individual situation against that definition, including elements such as isolation,
duration and frequency to decipher if a hostile environment exists. Regardless of the
highly situational specific elements of this definition, hostile environment was cited
numerous times. There were thirteen instances where the nature of the incident was
related to a hostile environment. While at face value this may not seem like a lot, twelve
of those thirteen occurred in Phase Three.

Students made complaints pertaining to hostile environment for three issues; (1)
the existence of a hostile environment, (2) the hostile environment existed because the
IHE failed to respond or (3) the hostile environment existed specifically because of
bullying and teasing. Phase Three on the socio-political timeline was when OCR issued
two guidance documents to help IHEs in applying Title IX. Seemingly this is when
students started to become more aware of the law and rely more heavily on it in different
ways, such as hostile environment issues. Societal pressure was placed on [HEs as they
were instructed to address the inequitable environments perceived to exist on their
campuses. [HEs had a greater responsibility to be aware of, address and prevent the
types of contexts in which gender discrimination could occur. IHEs were to take a
holistic and comprehensive approach to addressing gender discrimination so looking for
instances of hostile environment would only make sense. Socio-political movements put
great pressure on IHEs to address these issues. That pressure, combined with Title IX
implementation enforcement by OCR placed a greater burden on IHEs to create an

environment in which gender discrimination would not occur. The responsibility of
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gender discrimination issues was not shouldered only by an individual, who under an old
thought process would have been deemed to have made a poor choice. Instead, now the
responsibility for the discrimination was shared, if not owned, by IHEs for creating or
allowing environments in which gender discrimination could take place to have existed in
the first place.
Academic Fairness

The expectation that IHEs address sex discrimination in a holistic manner is also
strengthened by the number of times the nature of the incident resulting in an OCR filed
complaint pertained to issues of academic fairness. In these instances students cited
issues such as unfair testing and perceived bias based on gender. Students claimed they
were treated unfairly in the classroom not based on their academic performance, but
rather based on their gender. There are fourteen times when the nature of the incident
was academic fairness and all but one of these occur after 2001. The 2001 OCR
guidance eliminated the categories used to define sexual harassment; (1) quid pro quo
harassment, (2) creation of a hostile environment through an employee's apparent
authority, or (3) creation of a hostile environment in which the employee is aided in
carrying out the sexual harassment by his or her position of authority. Now, a situation
could be defined as sexually harassing as long as it limited or denied a student’s
opportunity to benefit from an educational program or activity on the basis of sex.
Students quickly applied this new found freedom in defining gender discrimination,
specifically sexual harassment to the classroom. The environmental management
responsibilities carried by IHEs were thereby increased. Again, the responsibility for

gender discrimination was not shouldered by the complainant or the aggressor alone, it
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was also shouldered by the IHE that created or allowed an environment conducive to
gender discrimination to exist.
Male Reports

As the huge majority of complainants were female, it seemed notable to code
those letters in which the complainant was male. Perhaps this would identify a different
set of social priorities for the application of Title IX. While male reports were far fewer
than female reports, the issues they reported on and the frequency at which they came up
were relatively the same as female reports. Seemingly male expectations of the
applicability of Title IX were the same as females with most reports being on sexual
harassment, hostile environment and academic fairness. The exception however was
sexual assault. None of the OCR letters indicated situations in which a male said he was
a victim of sexual assault. Looking at the socio-political timeline, little attention was
given to this topic during any of the phases. In fact, this is a more recent issue that is now
making the socio-political scene and so may eventually be reflected in future resolution
letters.
Touching

Physical touch seems an easily identifiable and definable behavior that could
constitute forms of gender discrimination. However, issues that cited physical touch
while relatively low, were consistent throughout Phase Three and Phase Four. It is
evident that inappropriate touch is clearly defined as sex discrimination, but the fact that
it is low, may demonstrate that it is just one of the many ways in which society defines
gender discrimination. Rather, gender discrimination it can occur in many other contexts

beyond what most people would consider the obvious.
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Inequitable Treatment

Another issue frequently and consistently cited in Phase Three and Four is when
an IHE was accused of treating individuals differently based on gender. This could
pertain to how polices were applied, participation opportunities that were afforded, how
testing was administered or any other form of gender discrimination. In these cases the
complainant specifically cited how he/she was treated different than what had been
witnessed in the treatment of the opposite gender. Treating genders differently can be
applied to a wide range of contexts and rather than focuses on a specific action or
behavior, focuses on equality, the central point of the law. The fact that this is cited in
complainant letters shows not only a societal understanding for the law’s intent, but the
potential for it to expand to other contexts. This application of the law means that it
could expand to almost any context or set of behaviors as the problem is not the behavior
itself, but equality of treatment between genders. The reach of Title IX seemingly knew
fewer and fewer boundaries as its potential for application continued to expand.
Findings from Priorities Theme

Complainant priorities, similar to the theme of context, show the fields in which
gender discrimination can occur and in which IHEs have responsibility, has continued to
expand. This is demonstrated through the expansion in environments (on campus and off
campus), the expansion in contexts (academic fairness and treating genders differently)
and the expansion in an IHE’s responsibility to know about potential gender
discrimination (constructive vs. actual notice). The seemingly obvious and egregious
forms of gender discrimination such as touching and sexual assault were actually rarely

cited. While it could be that barriers to reporting decrease the likelihood that such
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instances would be brought forth, the fact that the law is relied on so heavily for other
forms of gender discrimination sends an important message. Socio-political movements
in defining gender discrimination elements appear to be effective as specific issues are
brought to the forefront by those efforts and that is reflected in an increase in their citing
in the OCR resolution letters. This is demonstrated as issues such as types of sexual
harassment, academic fairness and off campus incidents are brought forward. The power
of socio-political efforts and those being reflected in resolution letters may also be
indicated by an increase in male reports. The theme of priorities provides great insight
into the socially constructed definition of many of the tentacles of gender discrimination.
Theme Three: Response

The third theme is responses. This theme refers to both the IHEs preparedness to
respond to gender discrimination and the methods used in the respond to an allegation of
gender discrimination. Response practices are of course what create the playing field for
interactions between OCR and IHEs. While OCR provides guidance on how an IHE
must respond to gender discrimination, an exact recipe to be used is not provided. Each
IHE must create its own structure for responding to gender discrimination. This is a
daunting task that carries with it a great deal of liability should and IHE go wrong in
policy creation. Issues pertaining to IHE response mechanisms were frequently cited by
complainants. These provide insight into specific expectations for IHE response to
gender discrimination.
Notice

The issue of what constitutes notice is an important one for IHEs in terms of

response. Notice refers to when an IHE is expected to take action on a gender
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discrimination issue. While this heading does not reflect coded data, it is worth
reviewing the distinct change that took place in regards to notice prior to analysis of this
theme as an awareness of this is necessary to grasp the importance of many of the
elements of this chapter. This is also the foundation for many of the findings that come
to light. The definition of notice is pivotal in determining compliance and if the IHE
responded appropriately implementing the various elements of Title IX. The shift from
actual to constructive notice is one of the most significant events in the history of Title
IX. Actual notice refers to formally informing the IHE about an issue of gender
discrimination through filing a complaint or clearly notifying an individual with the
ability and responsibility to address the complaint. Constructive notice refers to
situations where no formal notice of gender discrimination was given, but a reasonable
person would have likely known it was occurring. In other words, the IHE reasonably
knew or should have known about the gender discrimination even without a formal
complaint being filed.

Prior to the 2001 OCR Guidance, IHE’s had been operating with the
understanding that the criteria set forth in the Gebser v. Lago Vista Independent School
District Supreme Court case were the criteria by which an IHE would be held responsible
for Title IX violations. Those criteria were:

1. The institution must be given actual notice and this notice must have been
given to an appropriate person, someone with the power and capacity to act to remedy the
situation.

2. Once actual notice is given to an appropriate individual, the institution must

act with deliberate indifference and that deliberate indifference resulted in discrimination
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3. The discrimination must be so severe, pervasive and/or persistent that it denies
an individual’s access to an educational opportunity.

However, the 2001 OCR guidance changed this practice. The 2001 guidance
clarified the Gebser criteria was only true when an individual was claiming monetary
damages. An IHE could still be held responsible for a Title IX violation if it failed to
recognize a situation where sexual harassment was likely occurring, even without actual
notice. Furthermore, if the IHE knew or should have known any form of gender
discrimination was likely occurring in any of these environments, it the IHE could have
shared responsibility for the environments creation, preventing gender discrimination and
addressing its effects, even without being officially put on notice. Environments for
which IHEs had responsibility for preventing and addressing gender discrimination
continued to grow as did their responsibility for knowing it was occurring, even without
actual notice.

Understanding notice however, is just the first step of many in terms of response
practices. The resolution letters cite multiple issues in which specific response practices
were called into question. Those are outlined below.

Policies and Procedures

Whether an institution had policies in place was frequently cited in complainant
letters. Phases Two and Three show that on average the issue of having adequate Title
IX policies in place comes up one to two times per year. This may demonstrates societal
expectations that IHEs be prepared to handle issues of sex discrimination and that their
commitment be evidenced by their readiness to address issues. Furthermore it may say

society sees issues of gender discrimination as something that happens regularly enough
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that having policies in place is important. The message seemed to be sent that gender
discriminatory situations are not anomalies or rare, but rather occur regularly. The
expectation that IHEs have policies in place so they may respond quickly was apparent
through complainants.

While there are numerous letters that cite specific elements of IHE policies and
procedures (such as notification, grievance procedures, response mechanisms), several in
particular comment on an IHE utilizing multiple polices. The 1995 Evergreen State
College letter is one example. In this case OCR found that while the college followed its
process, the process itself was not compliant. The college grievance procedures had
differing processes that are based on the status of the respondent. OCR said that using
the faculty handbook shifts the focus from resolving discrimination complaints to
determining if adverse action should be taken against the faculty member. Furthermore,
that determination is made by the faculty member’s peers and the accused can affect the
makeup of the committee by challenging what members serve on it. So OCR found that
the college failed to provide equitable resolution. Likewise, the 2010 Concordia
University Irvine letter says that when an IHE has multiple procedures that could be
applicable to students’ complaints of sexual harassment, this can lead to confusing
situations for both the administrators implementing the procedures and the student filing
the complaint. Multiple and overlapping procedures can inhibit an IHE’s ability to
resolve complaints promptly and effectively. For example, should there be a student
handbook, faculty handbook and staff policies all meant for addressing issues of sex

discrimination, this will likely become overwhelming and confusing.
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Elements pertaining to policies and procedures are cited in almost every OCR
resolution letter. Policies and procedures vary widely from IHE to IHE and addressing
such complaints consume likely the largest amount of OCR and IHE interactions.
Despite this, IHEs are free to create their own policies and procedures tailored to their
institutional needs, provided they are in compliance with the overarching Title IX
requirements.

Inadequate Responses and Investigations.

Also commonly cited were specific issues relating to IHE responses to gender
discrimination allegations and investigation practices. One of the highest cited and most
consistent issues are those pertaining to inadequate responses. Response methods refer to
how the THE did or did not respond to the alleged gender discrimination in terms of
timeliness, response practices, thoroughness, etc. There are fifty-one letters that cite the
IHE did not respond adequately and eight letters that cite the IHE did not respond
promptly. The reason a complainant felt and IHE did not offer a reasonable response
varied widely.

While the reasons for inadequate response allegations varied, the 2006 letter to
California Berkeley best explains an overview of OCR’s expectations for an IHE’s
response. In this letter OCR states that a reasonable response involves many factors such
as whether a complainant asks that his/her name be kept from the alleged harasser. OCR
says that under these circumstances and IHE’s ability to respond will be limited. While
the IHE still has an obligation to provide a safe environment for all students and needs to
take reasonable steps to protect the campus community and/or investigate, should the

IHE find it is able to comply with the complainant’s request for confidentiality (i.e. the
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alleged behavior does not put the individual others at risk) this will understandably limit
the IHE’s ability to respond and the IHE will be granted some leniency for doing so out
of necessity.

Starting in 2000 issues citing inadequate investigations became prevalent and
consistent. This meant that the complainant specifically stated the IHE did not
investigate appropriately. So while it may have provided other responses that were
appropriate, such as offering counseling or change of housing assignment, the
complainant thought a thorough investigation was not conducted. The message was sent
that simply responding to an issue of gender discrimination and acknowledging its
occurrence was not enough. An IHE’s responsibility was to respond thoroughly by not
only offering supports, but investigation to truly understand the gender discrimination
that had taken place. Without a thorough investigation true environmental management
to prevent its recurrence could not be achieved.

Complaints about IHE responses and investigations are critically important as
they demonstrate societal expectations of IHEs in addressing gender discrimination. The
message is sent that IHE’s must heavily focus on not just having policies in place,
providing training and taking ownership of preventing gender discrimination, but when it
does happen the THE has a huge responsibility to respond thoroughly and appropriately.
Great attention must be paid to every step of the response with no investigation being
deemed too thorough. IHEs must put great emphasis on offering remedy and support to
complainants, being thorough in every step of the response as well as documenting the

steps taken to address the complaint.
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Retaliation

Retaliation also falls into IHE response issues. Retaliation is among the highest
cited and most consistent issues in the Letters of Resolution. There are thirty-eight letters
that cite retaliation and they occur relatively evenly across all phases. While due to its’
frequency this topic could have been incorporated into the Priorities theme, it has been
placed here as it pertains specifically to IHE response practices. Retaliation could mean
the complainant felt targeted for making a complaint or suffered negative consequences
as a result of making the complaint. Obviously, should a complainant feel he/she
experience retaliation, he/she would claim the IHE did not respond appropriately.
Analysis of retaliation issues cited in complaints is critically important as they
demonstrate OCR’s expectations of IHEs as to what constitutes thorough, prompt and
appropriate responses. The interaction that takes place between OCRs and IHEs in
determining retaliation responses illustrates OCR’s standards and expectations for IHEs
actions.

The 1999 Fox Valley Technical College letter demonstrates an important element
of retaliation in an interesting way that combines it with equitable treatment. The
complainant stated a professor sexually harassed her by looking down the front of her
shirt, touching her, massaging her making inappropriate comments. Furthermore she said
she was tested differently than the men in her class and the professor made disparaging
remarks about women’s ability to succeed in flight school. The student tried to file a
grievance through the formal polices in place, but was denied the opportunity. Fox
Valley Technical College chose to resolve the situation through less formal means. She

claimed this was retaliation against her based on her sex and so filed a complaint with
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OCR. OCR investigated and found that Fox Valley Technical College did in fact have
procedures in place, but intentionally chose not to follow them. Fox Valley said they
commonly chose not to adhere to the published policies and their history for the past few
years demonstrated they had been successful in resolving complaints satisfactorily. OCR
said that since Fox Valley Technical College typically chose to detour from their own
policies in handling issues of sex discrimination, they did not treat the complainant
differently and therefore did not engage in retaliation against her. This also sends an
interesting message about the importance of consistency and equity in practice being
more important to adhering to an IHE’s own published and disseminated policies in
determining if retaliation occurred. OCR’s finding in this case demonstrates importance
of treating both genders equally, even if that means neglecting the IHE’s own policies.
Equality in treatment is more important than adhering to published policies so much so
that it aids in defining retaliation.

The 2001 South College letter specifically defines criteria for assessment of
retaliation. That criteria says OCR will (1) determine if the individual engaged in a
protected activity, (2) establish if the [HE was aware of the protected activity, (3)
evaluate if the IHE took adverse action against the individual, (4) assess if there was a
causal connection between the adverse action and the protected activity and (5) seek to
find if the IHE can show a legitimate, non-discriminatory reason for the adverse action.
If none can be shown, then retaliation is found to have existed. These criteria are
routinely cited in letters where retaliation is claimed to have taken place. In each of these
allegations, OCR uses those steps to assess the potential for violation. The letters did not

demonstrate notable changes in the frequency with which retaliation was cited, the
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reasons retaliation was alleged to have occurred, OCRs definition of what constitutes
retaliation or change in how OCR assessed for retaliation violations. All elements of this
code were surprisingly consistent.

There is a high expectation that complainants be free to report issues of alleged
sex discrimination and not be subject to negative consequences for doing so. Society
demonstrates expectation of being able to report such issues freely and to be met with a
response from the IHE that indicates it is invested in caring for them, addressing the issue
and open to hearing about the alleged complaint without retaliating.

Finding from Responses Theme

Analysis of compliance reviews reveals that response practices and policies and
procedures were evaluated routinely starting in 1999. These were consistently a focal
point for OCR compliance reviews. In fact, this was the most commonly cited area in the
compliance reviews. This is not surprising as the socio-political timeline and findings
from the theme of context demonstrates this is a consistently changing and broadening
area. Policies and practices expanded to mean IHEs must be prepared to handle gender
discrimination issues on campus, off campus, in retaliation scenarios and without actual
notice. Policies and procedures had to apply to more scenarios and be more accessible.
The overall definition remained constant while its application broadened. OCR
expectations of IHE policies demonstrated IHEs had to offer polices (including response
practices) to a wider range of activities. These elements relating to response demonstrate
the pressure placed on IHEs to be ready to address these issues and to do so in a specific
and thorough manner. IHE responsibilities for addressing gender discrimination mean

being ready to respond quickly with thorough procedures that supported victims and took
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an in-depth approach to understanding the genesis of the gender discrimination. IHEs
must to use great intentionality in going deeper in every step of the process.
Theme Four: Power

The final theme is power. This theme refers to the power balance demonstrated
through OCR and IHE interactions. OCR is tasked with enforcing Title IX and could
take several approaches in doing so such as creating as administering punitive responses
like withdrawing federal funds, deferring to the IHE authority or taking collaborative
approaches to finding solutions. Information about the power relationship between OCR
and THEs is demonstrated in their interactions though the letters of resolution. Their
interactions help to clarify what OCR expects of IHEs, what drives how complaints are
addressed, what IHEs need to do to stay in compliance and how the two entities work in
collaboration or independently of each other. This is the foundation for the analysis and
findings of this theme. Insight into expectations, power differentials and interplay are
demonstrated through the specific OCR and IHE interactions of investigating complaints,
imposing sanctions and compliance reviews. Each of these platforms is explained below.
Compliance Reviews

Perhaps the most logical place to look for information on the power relationship

between OCR and IHEs is to analyze the compliance reviews. A compliance review is
conducted because the IHE practices have been called into question, the IHE was
randomly selected for the review or the IHE requested OCR conduct a review. The
compliance reviews offer interesting insights on several fronts. Compliance reviews
illustrate OCR actions if an IHE is found not to be in compliance of course. They also

offer insight about the gravity OCR gives to issues society sees as the most important (i.e.
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do OCR compliance agendas reflect societal priorities?). There are eleven compliance
reviews total and they start in 1999.

When looking at the actions taken by OCR when conducting a compliance review, it
demonstrates OCR is seemingly willing to be an investigative partner and offer guidance
to IHEs in obtaining compliance. After the compliance review is conducted, OCR writes
a letter to the IHE outlining the findings. The IHE is given the opportunity to right the
wrongs while OCR makes a plan to follow up to assess compliance in the future. This is
the action taken with all the compliance reviews. Rather than respond with withdrawing
funding, OCR aids the THE in identifying problem areas and gives the IHE the
opportunity to fix the problems by signing a Voluntary Resolution Agreement.

The second piece to be gained from looking at compliance reviews for messages
regarding power is that OCR priorities reflect those of complainants. OCR compliance
review topics seem to mirror those of socio-political agendas. The compliance reviews
start at the time societal expectations for IHE prevention and response to gender
discrimination were growing. OCR and societal agendas clearly expected IHEs to be
much more proactive in addressing sex discrimination and sent the message IHEs could
help prevent it. Socio-political efforts of the time focused on instilling in IHEs they had a
responsibility to intentionally create environments free of sex discrimination rather than
just react problems. Basically, the pressure for [HEs to take a holistic approach to
addressing gender discrimination was growing. This is reflected in the compliance
reviews as the reviews themselves began to address more issues. Likewise, socio-
political agendas made it clear during this time that gender discrimination was not

something that occurred due to individuals’ poor choices, but that environmental factors
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played a large role permitting various forms of gender discrimination to occur. The focus
was shifting from blaming the victim to holding the IHE responsible for creating
environments free from sex discrimination. This focus meant IHEs had increased
responsibilities to not only address the problem, but prevent it from occurring. This also
meant IHEs carried much of the burden in solving the problem and supporting victims.
This was reflected in compliance reviews as topics such as hostile environment, polices
and response practices were the focal points of the reviews. These issues were also
commonly cited by complainants regarding alleged Title IX violations. Those topics
OCR chose to review were those that society said were the most important.

OCR seemingly takes the stance of an ally in regards to compliance reviews
allying with both the institution by allowing the IHE the opportunity to sign a Voluntary
Resolution Agreement as well as allying with society by reviewing those topics society
deems the most important.

Investigating Complaints

Starting in the late 1990’s issues citing inadequate investigations became
increasingly prevalent and consistent. This meant that the complainant specifically stated
the IHE did not investigate appropriately. In these instances the complainant desired
OCR conduct an investigation as the complainant said the IHE’s investigation was not
adequate. Issues about power and expectations in the OCR and IHE relationship become
apparent by looking specifically at the interactions that take place between IHEs and
OCR in investigating complaints. Routinely, before OCR will intervene and conduct its
own investigation, the opportunity is given to the IHE to resolve the issue. Several

examples follow.
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The 1998 University of Southwestern Louisiana, 1999 Florida State University
and 2006 Wright Business School letters all state that OCR will not proceed with the
investigation because the complaint was filed before the IHE’s own investigation, which
was following a reasonable timeline, was concluded. When a complainant has filed with
the IHE’s internal grievance procedures, OCR’s response is to close the complaint and
allow the IHE process to run its course. Complainants are advised they may re-file their
complaints after the IHE’s internal grievance procedures close provided the filing takes
place within sixty days of the procedures’ completion (University of Southwestern
Louisiana, 1998). Furthermore, the 1998 University of Southwestern Louisiana letter
explains that in these instances of re-filing, OCR conducts a de novo review of the case,
meaning they review the information gathered by the IHE without conducting a second
investigation and do not take into account the decision made by the IHE. OCR works
under the assumption that the IHE’s internal proceedings were similar to that which
would have been conducted by OCR, unless the complainant specifically states otherwise
with allegations of an inadequate investigation. Reports of the internal proceedings are
requested and OCR determines if the IHE provided the complainant with comparable
resolution to that of OCR’s in addressing the allegation.

In addition, there are numerous instances where OCR refuses to initiate an
investigation because the time allotted for the IHE to run its own process has not finished.
Likewise, if an IHE’s investigation process is still going on (and it is taking place in a
reasonable time frame) the OCR will refuse to initiate an investigation and allow the IHE
the opportunity to finish its own. OCR has a timeline to which complainants must adhere

in filing a complaint. This is referenced on multiple occasions. The 2002 letter to
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Vatterott College and 2003 letter to Morgan State University explain that complaints
must be filed within on hundred eighty days of the alleged discrimination. The 2003
Morgan State University letter goes on to explain an exception to the one hundred eighty
day timeline. It says that when the problematic act takes place in what appears to be a
systemic and patterned discriminatory practice, OCR may make an exception to the one
hundred eighty day filing rule because it is not reasonable to expect the complainant
could know the act was discriminatory at the time. In these instances however, the
complainant must file with OCR within sixty days of becoming aware of the alleged
discrimination. OCR sticks to this timeline as well as indicated in their refusal to
investigate complaints filed after the one hundred eighty or sixty day timelines as shown
in the 2003 Morgan State University letter.

In investigating complaints it appears that OCR respects and defers heavily to the
IHE. OCR allows for freedom of institutional process in complaint investigation
procedures, will not intervene on or prematurely investigate a complaint and when
possible relies on information presented in the IHEs own investigation rather than
conducting one of their own. While the contexts in which gender discrimination could
occur and IHE responsibilities for addressing it expanded, OCR has kept the authority
and governance in the hands of the IHE. THEs have been given greater responsibility, but
not lost their level of autonomy or seemingly been subject to punitive actions by OCR.
Imposing Sanctions

It is likely that the most nerve-racking situation for an IHE to interact with OCR
are those where sanctions (withdrawing federal funding at various levels) will likely be

imposed. Thus, any of these resolution letters could be grounds for an interaction that
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would result in a sanction being given to the IHE. Should the OCR find the IHE to have
violated Title IX that could undoubtedly be a stressful interaction for the IHE. Viewing
the OCR and IHE interactions through the lens of finding the IHE responsible and
imposing sanctions provides interesting insight on their relationship.

As indicated in the compliance reviews, there are numerous occasions where
OCR does not impose sanctions and allows the issue to be resolved by the IHE. This is
clearly stated in the 1999 letter to Santa Clara University. In this instance OCR does not
investigate because the University signed a Voluntary Resolution Plan. In these instances
the IHE agrees to resolve the deficiencies on their own accord. OCR generally indicates
they will check in with the IHE at a later date, and there are some letters indicating such
follow up occurred, but no sanction is imposed on the IHE.

There are several unique cases that provide insights into OCRs interactions with
IHEs in this lens. The 2000 California Polytechnic State University, San Luis is one
example. In this instance a female student at California Polytechnic State University
filed a complaint with OCR in 2000 saying that the institution failed to take immediate
and appropriate action to investigate her allegations of sexual misconduct and implement
corrective action. On October 14", 1999 the complainant wrote a letter to the University
President and reported she had been sexually assaulted and sexually harassed from 1997-
1999 by another student. Eight days later on October 22", the Coordinator of Judicial
Affairs contacted the student via telephone and arranged a meeting. The two met twelve
days later on November 3. Two days later on November 5 the Coordinator of Judicial
Aftairs contacted the accused student via letter and asked that he schedule an

appointment with her to discuss the allegations. No response was received so the
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Coordinator made several other attempts. A little over a month and a half later on
December 21 the accused student met with the Coordinator of Judicial Affairs. Roughly
three weeks after the meeting with the accused, the Coordinator of Judicial Affairs met
with the complainant on January 7, 2000. In this meeting she discussed the results of
her investigation with the complainant and explained there was insufficient evidence to
support the allegations. Likewise the Coordinator for Judicial Affairs informed the
University President that she would not proceed with disciplinary action against the
accused. The unique element of this case is that the allegation was very severe, sexual
assault and ongoing sexual harassment, but despite taking over two months to make
contact with the accused after the complainant filed her report, OCR found that California
Polytechnic State University responded promptly. While the delay in follow up between
meeting with the accused on December 21 and informing the complainant of the
outcome on January 7 can be explained by term break, the two month time period to
make contact with an individual who was allegedly continuously engaging in sexual
harassment would seem to meet the criteria for a hostile environment. However, OCR
said the IHE acted promptly. While OCR guidance on Title IX implementation at the
time did not provide specific timeframes on how long and IHE should take to resolve
complaints, it was said that it should be prompt. Likewise, upon receiving notice of
harassment [HEs carry a responsibility to end the harassment, prevent its recurrence and
remedy its effects. Surprising, potentially allowing the alleged issue to continue for over
2 months was considered a prompt response and OCR found in favor of the THE.

Another example demonstrating OCR’s interactions with IHEs is the 2003 Boston

University letter. In 2003 a female Boston University student filed complaint with OCR
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saying the IHE’s processing of her sexual assault was unfair and she was retaliated
against because she was sanctioned for alcohol use. The student reported she was
sexually assaulted by another student in his room. After reporting the incident the
complainant received a letter saying Boston University was sanctioning her for alcohol
use and making a false report of sexual assault. The letter explained that no sexual
assault charges or allegations were currently under review as there was insufficient
evidence and interviews with the accused said it was consensual.

The complainant had a medical exam done that showed there were two rips or
tears in her vaginal area and that some sort of sexual contact had occurred. Boston
University Judicial Affairs administrators asked the complainant and her attorney twice
for medical records, but did not receive them. So no medical evidence was considered in
making a determination. Importantly, OCR noted that the administrator handling the case
was a “trained investigator” and so without medical evidence turned to interviews.
Having insufficient evidence he was forced to make a determination on incomplete
information. OCR stated they did not substitute their own judgment for that of the IHE
investigator’s, but rather reviews the process to ensure it was adequate. In this
circumstance, they found it was. OCR also determined that the complainant was not
retaliated against by being sanctioned for alcohol use because Boston College had been
consistent historically in applying that policy. While OCR questioned that practice and
that it could deter reporting, the decision was ultimately up to the IHE. In addition,
OCR guidance at the time clearly stated that the complainant and accused must be
notified of the outcome in writing. Boston University did notify the complaint of the

outcome in writing, but it was in November 2001, a year after her initial filing. Boston
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University said they had notified her attorney of the outcome in April, 2001. While OCR
said there was room for improvement in their practices that notifying the attorney did still
count as providing notice. This letter in particular demonstrates multiple instances where
OCR chooses to support the IHE even though they themselves seem to be in
disagreement with the IHE practices.

Similarly in the 2003 letter to San Jose City College OCR explicitly stated
“Though OCR may have reached a different conclusion, the college conclusion is
reasonable”. The OCR standards for imposing sanctions and investigating complaints
demonstrate important philosophical foundations on which OCR bases its approach. In
regards to imposing sanctions, these letters repeatedly demonstrate OCR routinely
provides IHEs the opportunity to rectify problems on their own rather than OCR
imposing a sanction. In fact, in some instances if the IHE agrees to sign a Voluntary
Resolution Plan to resolve the deficiencies on their own, the OCR even says they will not
conduct an investigation.

These and numerous other letters describe instances where OCR could have
potentially chosen to impose a sanction on the IHE by withdrawing funding. However,
that was not done. Instead, the OCR offered guidance or even deferred to the [HE
process, even though OCR stated they questioned the practice or would have found
differently. It would seem this would be ideal grounds should OCR choose to take a
punitive response and impose sanctions. However, the interactions here do not
demonstrate a punitive relationship.OCR philosophically seems to align more with being
a teammate and offering assistance to IHEs vs. being a sanctioning imposing and/or

punitive body. Despite the OCR’s power and ability to withdraw funding, this is not the
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approach that is shown in these letters. OCR shows a willingness to practice what they
preach and offer IHEs assistance and guidance in implementing the law. OCR provides
IHEs with the benefit of the doubt that they are willing and trying to use best practices in
applying a complicated and sometimes subjective law.
Findings from Power Theme

Analysis of the interactions surrounding compliance reviews, investigating
complaints, and imposing sanctions all provide insight into the power relationship
between OCR and IHEs. To begin, it seems OCR is listening to societal agendas in
determining priorities in Title IX implementation as it looks to assess those areas of
compliance. Second, OCR grants IHEs the room to conduct and create their own
processes thereby deferring to their authority. When complaints arise OCR seemingly
handles each on an individual basis taking the unique elements of that case and institution
into account. Furthermore, it does not appear OCR is quick to take a punitive stance and
impose punishments.

Summary

The data analysis structure aided in identifying four themes to provide an
organized approach to extracting valuable information answer the research questions of
the study. The theme of context demonstrates that while definitions used for describing
gender discriminatory behaviors have remained constant, the settings in which those
definitions could be applied has expanded greatly. The theme of priorities demonstrates
that the socially constructed definition of gender discrimination on IHE campuses says
instances of gender discrimination are not necessarily a reflection of an individual’s

choices. Rather, the responsibility for gender discrimination is shared, very heavily, by
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the IHE. The theme of responses demonstrates that IHEs have seen growth in the areas
for which they are responsible in addressing gender discrimination and also a deepening
in the required response mechanisms. The theme of power demonstrates that OCR tends
to act as an ally to IHEs by not taking punitive action and also to society by ensuring
IHEs implement those elements of Title IX deemed to be the most significant.
Interestingly, while the themes of context, priorities and response have all reflected
expansion, the theme of power has not. While IHE responsibilities have increased on
many fronts, OCR has not taken away individual IHE governance or authority. This has
remained constant.

As this study aims to answer questions about changes in Title IX over time,
Chapter Five will organize, further analyze and condense the findings from the four

themes to answer the research questions posed in this study.
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Chapter 5: Findings and Implications
Introduction
This chapter offers a review of the study, make meaning of the analysis to
discover findings and offer conclusions to answer the research questions. Analysis of the
themes brings to light some important elements that flow throughout the research
questions. Gender discrimination has expanded in numerous ways including what
behaviors constitute gender discrimination, responsibilities carried by IHEs in addressing
and preventing its occurrence and expectations in IHE response practices. Gender
discrimination has seemingly been an expanding issue. However, despite the ever
growing responsibilities and scrutiny, OCR’s interaction with IHEs has been one that has
kept the power of authority and governance over institutional practices in the hands of the
IHE. It appears OCR takes a supportive approach to aiding IHEs in addressing gender
discrimination rather than punitive. Arguably that is a good thing. Is important to
understand this so IHEs can interact most successfully with OCR and also maintain the
positives of the current relationship. Implications for how the findings can be used and
suggestions for further research are discussed.
Summary of Study
This study aims to understand the socially constructed definition of gender
discrimination by analyzing how Title IX is implemented in practice at institutions of
higher education. Specifically, resolution letters from the OCR to IHEs were read, coded
and analyzed for themes to identify social forces that drove expectations for IHEs

implementation of Title IX. These themes were then overlaid with a socio-political
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timeline of major developments pertaining to Title IX and viewed through a social
constructionist lens to answer the following research questions.
1. How have the types of conduct determined to be gender discrimination changed
over time?
2. How have expectations of IHE responsibilities for gender discrimination issues
changed over time?
3. What gender discrimination issues have surfaced as priorities in the
implementation of Title IX, as reflected in OCR resolution letters?
Findings
Question 1: How have the types of conduct determined to be gender discrimination
changed over time?

OCR definitions of types of gender discrimination, such as sexual harassment,
hostile environment and retaliation have actually remained relatively stable throughout
the decades. Likewise, the behaviors determined to be gender discrimination have stayed
fairly consistent. What has changed however, are the contexts in which gender
discrimination can take place. The definition of gender discrimination expanded in such
a way that it can occur in a wider range of settings. Gender discrimination can occur in
the classroom, off campus, in the events occurring after an allegation, between employees
and students, between students, in grading and testing procedures, in athletics and
absolutely any educational activity including the application of the policy. Gender
discrimination evolved from something that could occur only in limited controlled
settings to something that can take place in virtually any setting. The behaviors or

elements necessary for an issue to be considered gender discrimination stopped being
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connected to the context in which they occurred. A behavior came to be considered
sexually harassing if it limited or denied a student’s opportunity to benefit from any
educational program or activity. The context in which the harassment occurred stopped
being a defining factor if the behavior constituted gender discrimination. Gender
discrimination can now occur in any context and IHEs have responsibilities regardless of
the context in which it occurred. All the while, though the contexts for gender
discrimination and its application expanded, the core definitions of types of gender
discrimination remain the same. In addition, OCR keeps a great deal of power in the
hands of the IHE and takes intentional actions to provide the IHE with the first
opportunity to investigate and rectify problems. This practice of keeping power in the
hands of the IHE is demonstrated consistently over the history of the letters.

Question 2: How have expectations of IHE responsibilities for gender
discrimination issues changed over time?

The expansion of the contexts in which gender discrimination can occur was mirrored
in expectations of IHE policies and procedures. The context in which the behaviors can
be considered gender discrimination widened and IHE realms of responsibility
correspondingly increased. Policies grew as they had to be more easily accessible, readily
available and able to be applied to more scenarios. Polices for on-campus activities, off-
campus activities, classroom and academic issues, student on student, employee on
student, third party on student, retaliation, and many others had to be created and in
place.

The need for expansion of policies and procedures however did create a new focus for

gender discrimination. The growth in settings where gender discrimination could occur
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combined with an increased willingness to talk about it was met with students more eager
to apply the law. This meant the expectation that IHEs have policies in place was much
more important now than ever before and that importance continues to grow. OCR
compliance reviews became much more expansive as they looked at IHE policies much
more holistically.

One of the focal points for IHEs in addressing gender discrimination that has seen the
most growth revolves specifically around issues of hostile environments. OCR has
disseminated several guidance documents to define hostile environments and students
have readily applied them. The focus on hostile environment has shifted IHE
responsibilities from simply reacting appropriately to issues of gender discrimination, but
to taking steps to ensure healthy, non-discriminatory environments exist. IHEs are now
responsible for creating and maintaining environments free from gender discrimination,
not just responding to violations. In effect, IHEs have shouldered a bigger burden and
have been required to take more ownership in proactively ensuring gender discrimination
does not take place. The message is clear that gender discrimination happens often on
IHE campuses and IHEs must be prepared and preventive.

Interestingly though, OCR has historically and continues to take the stance that it is
not necessarily out to punish I[HEs. Rather, OCR very frequently allows and encourages
IHEs to seek voluntary resolution for potential violations. OCR defers frequently to the
findings of the IHE investigation rather than imposing their own. In some instances OCR
even states it may have found differently, but supports the IHE decision. OCR regularly
gives IHEs the opportunity to rectify issues without sanction. This was followed by

several guidance documents and effort to clarify expectations. OCR has demonstrated it
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too understands the struggles with the evolving law. OCR has very much taken the
stance as a partner, supporter and teammate of IHEs vs. a punishing body.

In summary, IHEs have grown to carry a larger responsibility for the occurrence of
gender discrimination as the expectation IHEs create environments free for gender
discrimination has continued to grow in terms of the contexts and the IHEs recognition of
the potential for gender discrimination to occur. In addition, IHEs response requirements
have grown as they are expected to addresses instances on gender discrimination with
greater supports to complainants, increasingly through investigations and greater
precautions to prevent retaliation. This responsibility is not being imposed in a punitive
way however as OCR continues to keep a great deal of power in the hands of the IHE.
While the definitions of gender discrimination and IHE responsibilities have expanded,
IHEs have maintained the same level of governance and authority over their institutional
processes.

Question 3: What gender discrimination issues have surfaced as priorities in the
implementation of Title IX, as reflected in OCR resolution letters?

One thing that has been clear is society’s stance that gender discrimination happens
often, in many settings and needs to be a priority for IHEs. IHEs must be prepared to
react to instances of gender discrimination, but also take measures to prevent its
occurrence. Expectations for preventive measures, education for both students and
administrators, investigations and response practices continue to increase. [HEs are
responsible for creating environments where gender discrimination is less likely to exist.
Furthermore, IHEs are to be familiar enough with their own institutional cultures so they

recognize issues where gender discrimination may be occurring or likely to occur, even
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without being given formal notice. Pressure for IHEs to “do something” about the
prevalence of the many forms of potential gender discrimination on their campuses
continues to increase.

Also evident, is that gender discrimination is far more than the easily identified issue
of sexual assault. In fact, very few Title IX complaints revolve around issues where
assault or even touching were cited. Most commonly, students cite faculty-on-student
sexual harassment as the context in which gender discrimination occurred. Issues where
a power imbalance exits is where students have tended to lean more heavily on Title IX
rather than using it to afford them supports after student on student issue. This was true
for both male and female student reports. Furthermore, students want to be able to report
alleged violations freely as they commonly cite retaliation as an instance where they feel
their IHE failed to respond appropriately to their concern. Whether or not their
allegations are justified, valuable information can be gathered here to help IHEs in
training and preventive measures to avoid Title IX violation.

Overall issues of sexual harassment appear to be those which society pivotally defines
gender discrimination and this has been true through the history of Title IX. Gender
discrimination has been defined as an act that affects a group of people rather than a
single individual. The focus is on the rights of all to benefit from educational
opportunities without the barriers of gender discrimination. Priorities also demonstrate
IHEs must be prepared to respond extremely thoroughly to allegations of gender
discrimination. However, priorities appear to say IHEs have responsibilities beyond just
thorough responses, but also to intentionally create environments free of gender

discrimination.
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Implications

Title IX continues to gain attention. Likewise the application of the law continues
to expand. Support for ending sexual misconduct and gender discrimination is a
powerful bi-partisan political platform and sets an easy foundation for advocate
movements. Gender discrimination issues get increased attention while encouraging
students to speak out more and more, however the incidence of the problem does not
appear to be decreasing. With all these factors at play, it is likely Title IX issues will
continue to rapidly gain momentum and expansion in application and IHE responsibilities
is seemingly inevitable.

The findings of this study illustrate in many ways it is the victim’s experience that
defines gender discrimination. It is this experience that sets societal priorities, sets the
stage for implementation of the law and that in turn drives institutional responses. While
the written law may dictate certain expectations and requirements for IHEs in
implementing Title IX, an I[HE’s best attempt at enacting the expectations in ways the
public wants is to pay close attention to societal priorities. Oftentimes the law in practice
looks much different than the law makers’ original intent when writing it. Policy in
practice is very much a democracy. Priorities and intentions of the law makers are not
always in line with those of society. IHEs need to pay close attention to issues brought
forth by their campus community in the implementation of Title IX. The frequency at
which issues arise and the subsequent spurring of court cases and activist movements
indicate society’s true priorities and expectations for policy in practice. The outcome of
conflicts such as court cases or OCR resolution letters is in many ways not as important

as the issues brought forth. Whether the IHE was found at fault is only a piece of the

136



guidance that can be gathered from these proceedings. Stopping there is merely
scratching the surface. Instead, great attention should be paid not to the outcome, but to
the nature of the incident. Questions need to be asked regarding what societal priorities
were brought forth in this dispute and what issues continue to surface. Most recent media
attention addresses student-on-student incidence of sexual misconduct. This topic seems
to be the driving force behind Title IX momentum, even though the past OCR resolution
letters focused mostly on faculty-on-student harassment. IHE’s need to expand their
focus beyond policy implementation and dispute outcomes. IHEs need to include
attention to messages sent by society about their expectations on how gender
discrimination issues should be prioritized and addressed on their campuses.

It is evident that the expectations for IHE responses to gender discrimination are
expansive. It may be wise for IHEs to air on the side of caution and put great emphasis on
offering remedy and support to complainants as well as documenting the steps taken to
address the complaint. IHEs are expected to not only be prepared to respond to a wide
range of potential types of gender discrimination, but should create environments in
which it cannot, or at least 1s unlikely to occur. IHEs shoulder a responsibility for not
only addressing the problem, but preventing it.

However, there are several inherent problems with relying on Title IX and IHEs
to fix the problems of gender discrimination, specifically sexual misconduct. Laws are
reactionary by nature. They are created to address the tentacles of an existing social
problem. Students come to campus with pre-existing views on gender, power and
behaviors surrounding sexual relationships. Title IX is reactionary and addresses a

symptom of the social problem, but not the root cause of the issue. It cannot fix what
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created the problem in the first place, it can merely address the symptoms. One of the
most recent expansions in Title IX (as well as other laws addressing sexual misconduct
on IHE campuses) is the expectation that IHEs take preventative measures. Expecting
IHESs to be the starting point for decreasing sexual misconduct is in many ways setting
them up for failure. The cause of the problem is not necessarily the IHE environment,
after all sexual misconduct occurs in situations beyond higher education. IHEs alone did
not create the issue and cannot eradicate it. However, the liability at stake continues to
grow. IHEs have greater pressure to address, investigate, react to and remedy instances
of gender discrimination with ever-growing public scrutiny. With this in mind it is likely
IHEs will rely on legal aid more and more. This in turn puts a strain on already tight
resources. Many IHEs will likely find themselves in a situation where they have to cut
other programs and stretch already thin resources further to keep up with the Title IX
demands.

Case Study

The lessons learned from this study can be applied to a speculative analysis of a
recent and unfolding alleged Title IX violation. What follows are the details of a recent
Title IX case and suspected subsequent actions that may unfold based on the findings to
the research questions posed in this study.

In the spring of 2015 James Madison University (JMU) came under lawsuit for an
alleged Title IX violation. The complainant, Sarah Butters, is suing JMU for mishandling
her report of sexual assault and thereby violating her Title IX rights. In the spring of
2014 Butters had filed a Title IX complaint with OCR, which resulted in JMU being

placed under federal investigation for its handling of gender discrimination cases. The
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details of the case are as follows. Butters stated she was sexually assaulted by three other
JMU students during a spring break trip to Panama City Beach, Florida in March of 2013.
The incident was recorded on video and that video was later passed around the JIMU
student body. Butters was intoxicated during the incident and does not remember it, but
is shown on the video telling the men to stop. All three mem were members of Sigma
Chi fraternity and were immediately expelled from the fraternity. Butters also sought
help from the JMU’s student judicial system. However, Butters said she was discouraged
from proceeding with the complaint by administrators. Butters reported administrators
told her the judicial process takes time and effort on the victim’s part and she would have
to relive the event by explaining the facts of the case both in writing and in person.
Butters also stated administrators informed her of the range of sanctions that could be
imposed should the men be found responsible, but said expulsion was rare and highly
unlikely. Butters asked JMU to handle the case without her involvement, but reported
JMU said it would not investigate the case or handle it without her participation. Butters
reported continuing to press JMU to address the situation. Three hundred and seventy
two days after her report to JMU officials, a punishment was handed down to the men
involved. All three were given post-graduation sanctions that allowed them to graduate
from JMU, but banned them from returning to campus again post-graduation. Butters
stated no efforts were made to prohibit interaction between her and the accused. Butters
ultimately withdrew from JMU as she stated struggling emotionally and academically as
a result of the assault. The Family Educational Rights and Privacy Act (FERPA) has
prevented JMU from sharing details and its’ side of the story, but with a lawsuit filed,

more information should come to light.
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Applying the findings of this study to this case there are several issues that have
or are likely to take center stage. To begin with, this case exemplifies the contextual
expansion of Title IX in terms of location. While the assault happened off campus, the
effects of the assault were brought back to campus and JMU had control over the
harassers. Very clearly, OCR resolution letters state IHEs do in fact carry responsibility
in such instances. Secondly, very likely to be investigated will be the accessibility of the
Title IX policies. Were these in place, well-advertised and were the administrators
familiar with them? Policies will likely then be assessed on two levels; (1) did JMU
follow its established policies and (2) were the policies themselves appropriate and in
compliance? OCR will likely rely heavily on JMU’s records and also conduct interviews
with administrators to find their side of the story regarding why Butter’s moving forward
with a judicial process was seemingly discouraged. The third issue at hand may likely be
investigating the response taken by JMU. The OCR investigation will likely attempt to
assess thoroughness of the response. If it is as Butters said, that JMU said it would not
conduct an investigation without her cooperation, JMU would likely be found in
violation. OCR has clearly stated [HEs have a responsibility to investigate issues to
ensure their environments are free from gender discrimination. The final element likely
to take center stage, for both OCR and the legal case, will be the assessment of hostile
environment. This topic in particular was a focal point of the letters of resolution.
Furthermore, Supreme Court cases of the past have supported OCR’s stance that IHEs
have an obligation to create environments free from threat of gender discrimination. The

fact that these three men were allowed to remain on campus may be a focal point of the
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investigation. Their presence could be determined to have contributed to a hostile
environment for Butters or even pose a threat to the rest of the campus community.

However, as JIMU has not yet had the opportunity to share its side of the story,
there are still many facts missing before too much speculation can be done. In summary,
the issues likely to be most important are if the policies were in place and followed, if a
thorough response was conducted (that included an investigation and supports for the
victim) and if environmental concerns (such as hostility or threat) were addressed. If
OCR’s past behavior is indicative of the future, OCR will defer to JMU processes as long
as they are in compliance. If not, OCR will work with JMU allowing the institution the
opportunity to sign a voluntary resolution agreement and amend its policies and practices
as needed. With the ever-increasing pressure and scrutiny on IHE campuses to address
all forms of gender discrimination however, there is always the chance stances could
change and JMU be made an example to teach other [HEs a lesson.

Future Research

Social issues surrounding Title IX are again in turmoil. Vice President Joe Biden
and Secretary of Education Arne Duncan made sexual misconduct on college campuses
one of their top agenda items. The April 2011 Dear Colleague letter, 2014
reauthorization and changes in the Violence Against Women Act and March 2014
updates to the Campus Sexual Assault Victims Elimination Act (Campus SaVE) all
intertwine to establish new expectations and requirements for how Title IX will be
implemented and enforced. In April 2015 OCR issued a new Dear Colleague Letter
stating Title IX Coordinators should report directly to the President, be independent of

other job responsibilities, have deputy coordinators, be very visible on campus and have
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thorough training and support. This sets the stage for further expansion of the law.
However, the true answer as to how this will impact college campuses the most will be
evident in how students at IHE’s choose to rely on the laws. The social pressure they
create will drive the most drastic changes seen in the laws and their implementation.
IHEs need to focus not only on the expectations set forth by the law of Title IX, but seek
to understand the issues with which the campus community engages Title IX. Socio-
political Phase Five is just now taking off with a great focus on victim-centered approach
and student-on-student assault. To understand societal definitions of how that should be
enacted a close look at these issues can help IHEs reach the most current definitions of
gender discrimination and implement practices proactively. A continuing assessment of
the sociopolitical scene including court cases, activist movements, political agendas and
issues brought forth to the OCR will provide insight into how IHEs should mold their
campuses and policies to best serve their community needs.

While in the past, OCR resolution letters indicate OCR has been an ally to [HEs,
this could very well change. Future research should focus on the evolving relationship
between OCR and IHEs. Studies surrounding IHE’s most recent experiences and
perceptions in working with OCR on complaint investigations could provide fruitful
insight into what the future holds. Likewise, this study looks only at OCRs interactions
with IHEs in regards to Title IX. However, there are other laws that touch on sexual
misconduct issues and dating violence on IHE campuses such as the Campus Sexual
Violence Elimination Act (part of the Jeanne Clery Act). Attention needs to be paid to
how these laws are implemented by IHEs and how they are relied on by IHE students as

they overlap and interact with Title IX. Finally, another avenue to better understand the
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unique culture on IHE campuses would be to analyze OCR complaints in light of
institutional demographic data such as location, size, type, etc. Such research could
provide insight into differences and similarities between IHEs and institutional cultures
thereby better preparing IHE response mechanisms and better informing preventative
measures. Future research should focus on the current socio-political landscape, fleshing
out the many other opportunities for understanding the OCR and IHE relationship, how
other laws relating to sexual misconduct interact with Title XI, and better understanding
specific IHE cultures.
Summary

The purpose of this study was to better understand how the socially constructed
definition of gender discrimination has been enacted through Title IX and thereby
impacted IHE practice. Overall it has been consistently apparent that issues related to
gender discrimination will continue to grow, whether it is an expansion of the behaviors
determined to be gender discrimination or an increase in [HEs ownership of the issue
through more thorough response and preventive measures. Gender discrimination
behaviors, contexts, responses, educational efforts and preventive measures continue to
snowball. In the past, students have most readily looked for opportunities to apply Title
IX in faculty on student interactions where there is a perceived power imbalance. OCR
has in the past taken a role as an advocate to IHEs and offered assistance rather than
taken a more punitive stance.

Most recent media coverage on gender discrimination and Title IX issues talks
about supporting victims appropriately in responding to the initial report, conducting the

investigation, administering accountability proceedings and creating supportive
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environments. In addition it is generally issues of student-on-student sexual misconduct
that get media attention. Perhaps this is signifying a new shift in Title IX focus. Socio-
political efforts of current day indicate the next big focus will be on a victim-centered
approach and addressing the student-on-student sexual culture. IHEs will likely benefit
from looking at the current socio-political landscape and combining that momentum with
the past knowledge that faculty on student interactions are where this interplay could also
formally take place. Likewise, history has certainly demonstrated that regardless of
media coverage, it will be important IHEs have solid policies in place for employee on
student issues with a heavy focus on complainant supports. IHEs can hope, as has been
true in the past, OCR will continue to offer guidance and support for IHEs to implement
policy rather than imposing punishments as the next chapter in Title IX begins. At some
point though, the time may come where an example is made of an IHE to send a message

to others.
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Appendix A

Title IX Socio-political Timeline
Phase 1: Development of Title IX

e 1960’s — 1980’s — The Civil Rights, Victim’s Rights, Feminist and Rape Reform
Movements all set the socio-political scene for the development of Title IX. Sexual
Harassment is viewed as a violation of Civil Right and therefore a Federal Crime.
Special attention to victim treatment, specifically, treatment of sexual assault victims
emerges

e 1980s - Steps are taken to increase the enforcement powers of Title IX. Sexual
harassment is no longer seen as a crime against an individual. Instead it is seen an act of
discrimination against an entire group. Title IX becomes the avenue for addressing these
issues in Higher Education. The definition of what constitute gender discrimination
evolves and widens.

Phase 2: 1990’s: Increase in Title IX Litigation and Gebser Criteria

e 1990’s - Students started to rely on and use Title IX more in gender discrimination issues.
Pressure to really pay attention to issues of sexual harassment on IHE campuses
increases. Title IX sexual harassment cases see a huge increase in litigation.

e 1992 - Franklin v. Gwinnett County Public Schools Supreme Court case rules Title IX
does allow for monetary damages to be awarded if an institution demonstrates deliberate
indifference

o 1998 — Gebser v. Lago Vista Independent School District Supreme Court case establishes
a strong ground work for institutional liability and Title IX. Three criteria are set for an
institution to be responsible for a Title IX violation and potential monetary damages

o 1. The institution must be given actual notice and this notice must have been
given to an appropriate person, someone with the power and capacity to act to
remedy the situation.

o 2. Once actual notice is given to an appropriate individual, the institution must
act with deliberate indifference and that deliberate indifference resulted in
discrimination

o 3. The discrimination must be so severe, pervasive and/or persistent that it
denies an individual’s access to an educational opportunity.

e 1993-2001 —The media chatter over sex issues is constant. Feminist activism during this
time is prominent and spurred by both First Lady Hilary Clinton’s agendas as well as
presidential sex scandals.

e Late 1990’s - Public awareness and concerns over sexual assault on college campuses
becomes increasingly prevalent. Pressure for IHEs to respond and address the problem
increases. Women'’s groups come together to say sexual harassment in schools is one of
their top agenda items and say Title IX had done little to affect change in that arena. ITHE
policies pertaining to sexual assault are lacking. Institutions struggle to create gender
discrimination polices that keep them in compliance, correctly interpret Title IX and
account for recent court rulings.
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Phase 3: OCR Guidance on Title IX

e 1997 OCR issues Title IX implementation guidance titled “Sexual Harassment Guidance:
Harassment of Students by School Employees, Other Students or Third Parties”. 1997
Guidance says:

O

O

Sexual harassment is defined in 3 categories; “ 1) quid pro quo harassment, 2)
creation of a hostile environment through an employee's apparent authority, or 3)
creation of a hostile environment in which the employee is aided in carrying out
the sexual harassment by his or her position of authority

If sexual harassment occurs in any of these 3 contexts, the institution has Title IX
obligations to take immediate action to remedy the harassment.

For a behavior to be considered sexually harassing it must be sexual in nature and
sufficiently severe, pervasive or persistent enough to limit or prevent a student
from participating in an educational program or activity

An institution can be held liable for a Title IX violation if a responsible employee
(one with authority or opportunity to address the harassment) is made aware of
the harassment or if they should have known based on reasonable care

Explains that once an institution had notice of the harassment, it is responsible
for taking immediate and appropriate action to determine what occurred. Steps
must be immediately taken to end the harassment, eliminate hostile environments
and prevent the harassment from occurring again.

If the institution has knowledge of sexual harassment, it has a responsibility to
respond in this way even if the harassed student has not made a formal complaint
or asked that action be taken

Instructions for prompt and equitable grievance procedures are given

e 2001 - OCR again issues Title IX implementation guidance titled “Sexual Harassment
Guidance: Harassment of Students by School Employees, Other Students or Third
Parties”. 2001 OCR Guidance says:

O

An THE can be held responsible for a Title IX violation even without actual
notice. The actual notice and Gebser standards were only meant to say that
criteria is necessary for private action and monetary damages. Not that it was the
only way an IHE could be held responsible for a Title IX violation. IHEs still
have a responsibility to recognize situations where sexual harassment was likely
occurring, even without receiving actual notice.

The 3 categories of harassment laid out in the 1997 guidance are no longer the
basis for defining harassment. Now, a situation could be defined as sexually
harassing as long as it limited or denied a student’s opportunity to benefit from
an educational program or activity on the basis of sex. The standard of severe,
pervasive or persistent in determining the level of harassment still stood, however
the context in which it could take place was much broader.
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o A responsible employee was not just someone with a duty to report and/or the
authority and power to act, it was also any individual a student could reasonably
believe had such authority or responsibility.

o Training employees on how to respond to issues of sexual harassment was
important

o The criteria the OCR would use to determine if an institution was in violation of
Title IX would be:

= 1. Does the school have a disseminated policy prohibiting sex
discrimination and effective grievance procedures

= 2. Did the school appropriately investigate or otherwise respond to
allegations of sexual harassment

= 3. Did the school take immediate and effective corrective action
responsive to the harassment, including effective actions to end the
harassment, prevent its recurrence, and, as appropriate, remedy its effects

Phase 4: Title IX and Constructive Notice

e 2006 — In Simpson v. University of Colorado the Supreme Court rules that an institution
can be held responsible for a Title IX violation on the basis of constructive notice —i.e.
they knew or should have known the harassment was taking place/had the potential to
take place even without being given actual notice.

e 2007 — In Williams v. Board of Regents of the University System of Georgia the Supreme
Court affirms their ruling set in the Simpson case demonstrating the importance of
constructive notice

Phase 5: Present Day and Victim Focus

e 2009 — Vice President Joe Biden’s interest campaign claims to combat an educational and
workplace culture that is permissive of sexual harassment
e 2011 — The OCR issues Title X guidance in the form of a Dear Colleague Letter. The
2011 Dear College Letter says:
o Educational institutions should take a more aggressive stance in addressing
sexual harassment issues while enhancing equity and preventing re-victimization.
o institutions need to be more aggressive in investigating and adjudicating
allegations of sexual assault and harassment
o Heavy emphasis is placed on prompt and equitable procedures which allow both
the accused and accuser equal opportunities in proceedings including witnesses
and appeal rights.
o Issues of sexual harassment should seek to be resolved in a 60 day time frame
o Institutions need to take greater care to protect confidentiality
o A victim’s desire for confidentiality does not alleviate and institutions
requirement to investigate, end the harassment, prevent its recurrence or remedy
its effects.
o The appropriate standard of proof in gender discrimination cases is
preponderance of the evidence
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