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Criminal Liability for Engineers under
Kentucky's Surface Mining Laws
INTRODUCTION

Engineers, to a great extent, have long been regarded as the
designers of our environment.' Society looks to the engineering
profession not only for creativity, but for preservation and safety
as well. With such responsibility, however, comes the inevitable
specter of liability.
The Surface Mining Control and Reclamation Act of 1977
[hereinafter SMCRA or the Act] 2 imposes upon the professional
engineer a great responsibility in assuring compliance with the
Act. Although the Act calls for the imposition of civil liability
in numerous instances, 3 this Note addresses a more serious issue
facing the professional engineer -- the imposition of criminal
liability. Such criminal sanctions involve penalties imposed under
state law as well as federal law. By highlighting the duties and
obligations of the professional engineer under the surface mining
laws, this Note stresses the serious implications which can arise
when these duties and obligations are not met.
I.
A.

REQUIREMENT OF ENGINEERING EXPERTISE

The Evolution of Engineering Responsibility

Traditionally, the task of the engineer has been design and
development. 4 The contemporary engineer, however, must function in a broader capacity.' The engineer's role now includes
J. KEMPER, THE ENGINEER AND HIs PRoFEsSION 1 (2d ed. 1975).

Surface Mining Control and Reclamation Act of 1977 [hereinafter SMCRA]
Pub. L. No. 95-87, 91 Stat. 445 (codified at 30 U.S.C. §§ 1201-1328 (1982)).
1 See infra note 22.
4 J. KEMPER, supra note 1, at 85.
5 As our society grows more complex, either new occupations must be created or
existing traditional occupations must be broadened to meet the complexities.
2
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that of supervisor, constructor, operator, investigator, and advisor. 6 While many consulting engineers believe supervision is a
service to which only the project owner is entitled, 7 this notion
is rapidly becoming obsolete. For instance, Kentuck, now defines "engineering" to include the review of construction (a step
arguably short of supervision) for purposes of assuming compliance with overall plans.'
In accordance with this expanded role, the mining engineer
must acquire a broad technical base of knowledge. 9 He or she
must be knowledgable in civil, mechanical, electrical and metallurgical engineering as well as the sciences of geology and chemistry.10 Given such broad responsibilities, it comes as no surprise
that in recent years there has been an unmistakable trend toward
increased exposure to liability for professional engineers.11 The
engineer's status has not in itself precluded relief in civil cases., 2
In fact, a Texas court has found that a professional engineer
may be held strictly liable for damage to a property owner's
lands. 13 Such increased responsibility and exposure enhances the
likeliness of criminal liability.
B.

The Legislative Intent for Engineer Participation

The Surface Mining Control and Reclamation Act of 1977
(SMCRA) was passed to address the environmental and social
costs of coal extraction.' 4 Congress recognized that a variety of
6

D.

MEAD,

CONTRACTS, SPECIFICATIONS AND ENGINEERING RELATIONS

1 (2d ed.

1933).
, J. KEMFER, supra note 1, at 126 (2d ed. 1975).
1 Ky. REv. STAT. ANN. § 322.010(3) (Michie/BobbsMerrill 1983) [hereinafter KRS
with all cites being to Michie/Bobbs-Merrill].
9 Not only must the engineer be versed in contemporary
design standards, a mastery of supervisory skills is also required. D. MEAD, supra note
5, at 1.
"0 1 A. CuMMINs & I. GIVEN, SME MINING ENGINEERING HANDBOOK 1-4 (1973).
" J. SWEET, LEGAL ASPECTS OF ARCHITECTURE, ENGINEERING, AND THE CONSTRUCTION PROCESS 739 (1970).
12 Kraft v. Langford, 565 S.W.2d 223, 229 (Tex. 1978).
11 551 S.W.2d 392, 394-97 (Tex. 1977).
14

H.R. REP. No. 218, 95th Cong., 1st Sess. 57-59 reprinted in 1977, U.S. CODE

CONG. & ADMIN. NEWS 593, 595-97.

Kentucky likewise promulgated new surface mining laws in conformance with the national act. See KRS §§ 350.010 - .990 (1983 & Cum. Supp. 1986). See generally Bratt,
Surface Mining in Kentucky, 71 Ky. L.J. 7 (1982-83) (this article renders an overview
of SMCRA and the corresponding surface mining laws of Kentucky).
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qualified persons were needed to meet the challenges of the
nation's developing mining and minerals industry. 5 Through
SMCRA, mining and minerals research centers were established
to help train such individuals.16 Congress also intended the
professional engineer to play a major role in the operation of
SMCRA. 17 Under the Act, the engineer is vested with certain
responsibilities which impose an increased burden of liability.
The focal point of this responsibility and liability is the engineer's certification, I" which is the final imprimatur of any undertaking. This "seal of approval" places the engineer's credibility
in issue, and thus leads to possible criminal allegations.
II.

CRIMINAL PENALTIES UNDER THE SURFACE MINING LAWS

A.

The Statutory Sanctions
Human beings do not ever make laws; it is the accidents and
catastrophies of all kinds happening in every conceivable way,
19
that make laws for us.

In the formulation of mining law, -catastrophies such as
occurred at West Frankfort, Farmington, Scotia, and Wilkes
Barre 20 bear out this ancient quotation. Also, the destructive

11H.R.

REP. No. 218, 95th Cong., 1st Sess. 81-82, reprintedin 1977 U.S. CODE
& ADMIN. NEWS 593, 618-19.
16 H.R. REP. No. 218, 95th Cong.,
1st Sess. 87-88, reprintedin 1977 U.S. CODE
CONG. & ADMIN. NEWS 593, 623-25.
17 H.R. REP. No. 218, 95th Cong.,
1st Sess. 87-88, reprintedin 1977 U.S. CODE
CONG. & ADMIN. NEWS 593, 623-25.
" See infra notes 44-45, 68-72 and accompanying text.
'9 PLATO, LAWS IV, 709, reprinted in M. MCNAMARA, 2000 FAMous LEGAL QUOTATIONS 361 (1967).
o Following the deaths of 119 miners in a West Frankfort, Illinois mine accident
in 1951, the first federal enforcement authority for underground mines was passed in
1952 as Prevention of Major Disasters in Mines, Pub. L. No. 82-552, 66 Stat. 692
(repealed 1969). The Federal Coal Mine Health and Safety Act of 1969, Pub. L. No.
91-173, 83 Stat. 742 (1969) (codified as amended at 30 U.S.C. §§ 801-962 (1982)) was
passed after 78 miners were killed in a Farmington, West Virginia mine accident. The
current Federal Mine Safety and Health Amendments Act of 1977 [hereinafter MSHA],
Pub. L. No. 95-164, 91 Star. 1290 (1977) (codified at 30 U.S.C. §§ 801-962 (1982 &
Supp. 11 1985)) was passed following the 1976 explosion at the Scotia Coal Co. mine
in Oven Fork, Kentucky, where 23 miners and 3 federal inspectors lost their lives, and
CONG.
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mining practices of some operators have fostered the promulgation of SMCRA and the corresponding state surface mining

laws. 21 As with all statutes, some deterrent must be imposed to
insure compliance. In addition to the civil penalties which are
22
assessed for violations of permit conditions of the Act itself,
SMCRA sets forth specific criminal penalties for certain viola-

tions. 23 Criminal penalties involving fines of up to ten thousand
dollars ($10,000.00) and/or imprisonment for up to one year are
imposed upon persons who wilfully and knowingly: (1) make
false statements concerning reclamation fees 24 and document

submittals, 25 (2) violate permit conditions, 26 or (3)27prevent enforcement authorities from performing their duties.
The law in Kentucky as expressed in the Kentucky Revised
Statutes (KRS) sets forth very similar penalties. 28 Of these pen-

alty statutues, two are most applicable in terms of potential
criminal sanctions against the professional engineer. KRS section

350.990 states:
(4) Any person who shall knowingly and wilfully violate any
of the provisions of this chapter, except as provided in sub-

the 1977 mine flood at Wilkes-Barre, Pennsylvania, where 9 miners perished. See
generally Basanta, Federal Tort Liability for Negligent Mine Safety Inspections, 85 W.
VA. L. REV. 519, 522 (1983).
2, Often an entire industry must be restrained as a result of the egregious abuses
of a few companies.
SMCRA §§ 518(a)-(d), 30 U.S.C. §§ 1268(a)-(d) (1982). Under Section 1268(a),
a violation of any permit condition or provision of SMCRA may result in a civil penalty
of not more than $5,000.00 for each violation with each day of a continuing violation
deemed as a separate violation for assessment purposes. The civil penalty is assessed
only after the person charged has been given an opportunity for a public hearing in
accordance with Section 1268(b). Upon notice of a violation, Section 1268(c) gives the
person charged the option of either paying the proposed penalty in full or forwarding
the same amount for placement in escrow should that person decide to contest the
violation. Under section 1268(d), civil penalties may be recovered in a civil action brought
by the Attorney General in any appropriate district court of the United States.
23 See SMCRA §§ 402(d), 518(e)-(g), 704, 30 U.S.C. §§ 1232(d), 1268(e)-(g), 1294
(1982 & Supp. III 1985).
- SMCRA § 402(d), 30 U.S.C. § 1232(d) (1982).
15 SMCRA § 518(g), 30 U.S.C. § 1268(g) (1982).
2 SMCRA § 518(e), 30 U.S.C. § 1268(e) (1982). When a corporate permittee
violates a permit condition, any director, officer or agent of the corporation who
"willfully and knowingly authorized, ordered or carried out" the violation is also subject
to the same civil and criminal penalties. SMCRA § 518(0, 30 U.S.C. § 1268(0 (1982).
27 SMCRA § 704, 30 U.S.C. § 1294 (1982).
21 KRS § 350.990 (Cum. Supp. 1986).
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section (5) or any determination or order promulgated pursuant
to the sections of this chapter which have become final shall
be guilty of a misdemeanor and upon conviction thereof shall
be punished by a fine of not more than ten thousand dollars
($10,000) or by imprisonment for not more than one (1) year,
or both. Each day on which such violation occurs may constitute a separate offense ....
(7) Any person who knowingly makes any false statement,
representation or certification in any application, record, plan
or other document filed or required to be maintained by the
cabinet, shall upon conviction be guilty of a misdemeanor and
shall be imprisoned for a term of up to one (1) year, or be
fined not more than ten thousand dollars ($10,000), or both
29

B.

Related Sanctions

In addition to the surface mining sanctions, the Kentucky
Penal Code contains statutes applicable to administrative pro-

ceedings such as surface mine litigation. Concerning unsworn
falsification to authorities, KRS section 523.100 provides:
(1) A person is guilty of unsworn falsification to authorities
when, with an intent to mislead a public servant in the performance of his duty, he:
(a) Makes a material false written statement, which he does
not believe, in an application for any pecuniary or other benefit
or in a record required by law to be submitted to any governmental agency; or
(b) Submits or invites reliance on any writing which he knows
to be a forged instrument . . . . or
(c) Submits or invites reliance on any sample, specimen, map,
boundary mark or other object he knows to be false ....
30
Often, engineers may be required to testify in administrative
hearings concerning permits or violations.3 This raises the possibility of perjury, which is addressed in KRS section 523.020:

29
30
31

Id.
KRS § 523.100 (1985).
See generally SMCRA § 518, 30 U.S.C. § 1268 (1982).
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(1) A person is guilty of perjury in the first degree when he
makes a material false statement, which he does not believe,
in any official proceeding under an oath required or authorized

by law ....

32

The possibility of more complicated and serious criminal
implications will be discussed after these sanctions have been
scrutinized and applied to the engineer.
C.

The Criminal Law Analysis of the Sanctions

In order to determine whether an engineer's acts are criminal
acts, the provisions of KRS 350.990 (4) and (7) must be disected
and analyzed." It is clear that the engineer is a party to be
controlled by the statute since "person" is defined as "any
persons, partnership, corporation, association, society, joint stock
company, firm, company or other business organization. ' 3 4 Aside
from this, the engineer bears an agency relationship to the em36
ployer. 35 The Sixth Circuit, in U.S. v. Dix Fork Coal Company,
found that delegated responsibility, once assumed and executed,
is conclusive of agency liability.
The terms "wilfully" and "knowingly" specify the requisite
mental states one must have in order for a resultant act to be
considered criminal. 37 The term "wilfully" has been defined to
mean "intentionally. ' 3 The Sixth Circuit has followed this definition in U.S. v. Consolidation Coal Co., holding a coal operator's "intentional" disobediance of the Federal Coal Mine
Health and Safety Act of 1969 as "wilful." ' 39 Again, liability is
not confined to the coal operator alone. Convictions of a mine
superintendent and night shift supervisor were upheld in U.S. v.

32

KRS § 523.020.

33From

the outset, KRS § 350.990(4) is phrased as a general penalty for any and
all violations. The language of KRS § 350.990(7) appears more technical, thus lending
itself more applicable to engineers.
3, KRS § 350.010(9) (Cum. Supp. 1986).
35 See J. SWEET, LEGAL ASPECTS OF ARCHITECTURE, ENGINEERING, AND THE CONSTRUCTION PROCESS 54 (1970).
36 692 F.2d 436, 439-41 (6th Cir. 1982).
37 KRS § 501.010(1) (1985) (defining "culpable mental state").
11 Lawson, Kentucky Penal Code: The Culpable Mental States and Related Matters, 61 Ky. L.J. 657, 659 (1972-73).
39 504 F.2d 1330, 1335 (6th Cir. 1974); see also KRS § 501.020(1) (1985).
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Jones for "willful" violations of health and safety standards.4
In defining "knowingly," the Kentucky Penal Code states:
[a] person acts knowingly with respect to conduct or to a
circumstance described by a statute defining an offense when
[he or she] is aware that [his or41her] conduct is of that nature
or that the circumstance exists.
Thus, a person acts "wilfully" or "intentionally" when that
person's conscious objective was the proscribed result or conduct. 42 A person acts "knowingly" when that person has a
mental awareness of the nature of the conduct or knows of the
existence of some attendant circumstance.4 1 Consequently, an
engineer's actions would be criminal when the engineer is (1)
aware that the action is prohibited and (2) intends the prohibited
action to be the prime objective or end result. An engineer who
knowingly makes a false certification therefore falls within the
purview of the proscribed criminal sanctions."
Interestingly, Kentucky law contains a definition of "certification" obviously directed toward limiting the engineer's liability. KRS section 350.010 states:
(17) "Certification" by a qualified registered engineer as required by this chapter and regulations promulgated hereunder
means a good faith representation to the best of his or her
knowledge and belief, based on adequate knowledge of the
requirements of this chapter and regulations promulgated hereunder, related experience, best professional judgment, accepted engineering practices and recognized professional
standards, and standard practice as it relates to direct participation by the registered professional engineer or supervision
of the registered professional engineer's employees or suborto constitute
dinates. Such certificationshall not be construed
45
a warranty or guarantee. (emphasis added).

- 735 F.2d 785, 789 (4th Cir. 1984), cert. denied, 469 U.S. 918, 469 U.S. 936
(1984).
4 KRS § 501.020(2).
4 Lawson, supra note 38, at 663.
43 Id.
- See KRS § 350.990(7).
45 KRS § 350.010(17).
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The effect of this "no warranty - no guarantee" disclaimer
upon the civil liability of the engineer is a question for the courts
to answer.4 The dividing line between a "good faith" judgment
call and negligence is difficult to discern when civil allegations
arise. Such a disclaimer, however, is void when criminal charges
are alleged. "Good faith" representations and "best professional" judgments are nonexistent when an engineer is aware
that the certification is fraudulent and he or she fully intends to
make such a false certification a prime objective.4 7 The distinguishing factor is the existence of fraud.
The elements of fraud, as delineated in Scott v. Farmers
State Bank, are "material misrepresentation (sic), falsity, scienter, or recklessness, intention, reliance, deception, and injury." '4
These elements may be applied to the foregoing discussion as
follows. Initially, there must be a falsity concerning a permit or
49
violation. The engineer must have the requisite mental state,
that is, scienter and intention to perpetrate the fraud. Next, the
engineer must make a material representation such as the false
certification 0 or false testimony.5 1 Thus, the deception is created
and subsequent injury established.
The false representation must be "material" and not merely
an estimation or judgment call. In Ginn v. Almy,52 representations based upon personal knowledge as a trained and experienced mining engineer were held to be material rather than mere
estimation. The engineer in Ginn knew the statements were false
and made such statements with the express intention that they
would be relied upon as true.53 The Congressional mandate for
engineer involvement contained in the surface mining statutes is
based upon this same reliance concept.5 4 Thus, representations
made by an engineer regarding permits or violations should be
considered material in criminal proceedings.
"' Given the federal mandate for engineer involvement and approval, the validity
of this disclaimer is open to argument. See supra notes 14-17 and accompanying text.
41See supra notes 41-43 and accompanying text.
" 410 S.W.2d 717, 720 (Ky. 1966).
49 See supra notes 37-43 and accompanying text.
1° See supra notes 45-47 and accompanying text.
11See supra note 32 and accompanying text.
52 99 N.E. 276, 283-84 (Mass. 1912).
53 Id.
'"

See supra notes 14-16 and accompanying text.
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Often, the engineer must rely upon information supplied by
others, such as the mine owner or operator, in formulating plans.
While the question of engineer liability for any false information
so supplied is open, one possible answer can be gained by
analogy. In United States v. White,55 an accountant had prepared
56
statements containing false entries supplied by a bank official.
The court recognized that each instance did not prove beyond
question that the accountant knew the statements were padded
with false entries.57 However, the court stated:
logically the sum is often greater than the aggregate of the
parts, and the cumulation of instances, each explicable only
by extreme credulity or professional inexpertness, may have a
probative force immensely greater than any one of them alone
58

An engineer, by comparison, could be held equally culpable
if plans or permits are prepared from fraudulent information
supplied by others. Although each bit of fraudulent information
may not be enough to supply the criminal nexus, White suggests
that the aggregate of several such instances carries much more
probative weight toward imposing criminal liability.5 9 Additionally, a false certification or statement submitted in a permit and
later repeated in an administrative hearing could lead to an
additional charge of perjury. 60 Such a statement is considered
"material" if it may "potentially" influence a tribunal or jury.61
I1.
A.

AREAS OF RESPONSIBLITY SUBJECT TO CRIMINAL LIABILITY

The Statutory Mandate

The foregoing analysis has delineated the point at which the
engineer's actions become criminal. It can now be shown how

11 124 F.2d 181 (2d Cir. 1941).
56 Id.
57

Id.

58

Id.

59

Id.

at 185.

6 See supra note 32 and accompanying text.
Commonwealth v. Thurman, 691 S.W.2d 213 (Ky. 1985).
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certain engineering determinations can subject the engineer to
criminal liability. The areas of responsibility for the professional
engineer have been specifically set forth by SMCRA and the
corresponding Kentucky surface mining laws. These areas generally cover four categories: (1) maps, (2) plans, (3) roads, and
(4) fills or dams. 62 "Maps" encompasses the traditional responsibility of the engineer as cartographer, as well as specific responsibilities imposed by surface mining laws. 63 "Plans" includes
the required certification for postmining land uses 64 and permit
variances. 65 Similarly, the responsibility for spoil disposal6 and
siltation structure 67 design are statutorily required.
B.

The Regulatory Requirements

The Code of Federal Regulations and the Kentucky Administrative Regulations set forth further requirements for compliance with the surface mining laws. Kentucky has established
basic standards for engineering certification. 68 The engineer must
certify that maps are correct and contain all information required
by surface mining laws. 69 Designs must be certified to meet
certain requirements and performance standards. 70 Certification
must be given to the construction process as well.71 The engineer
is charged with inspecting and certifying that the facility was
constructed in accordance with design parameters; he or she
must also certify that the structure is being maintained according
72
to standards.

See infra notes 68-130 and accompanying text.
SMCRA § 507(b)(14), 30 U.S.C. § 1257(b)(14) (1982) (requiring maps or plans
to be certified by a registered professional engineer).
64 SMCRA § 515(c)(3)(B)(vii), 30 U.S.C. § 1265(c)(3)(B)(vii) (1982).
6 Id. at (e)(3)(B).
Id. at (b)(22)(H).
67 Id. at (b)(10)(B)(ii).
" 405 Ky. ADmIN. REGS. 7:040 § 10 (1986)[hereinafter KAR]. This regulation
tracks the language of KRS § 350.010(17) (Cum.Supp. 1986), which applies to certification of maps, plans and construction.
405 KAR 7:040 § 10(3)(a),(b) (1986).
70 405 KAR 7:040 § 10(4)(a)-(c) (1986).
71 405 KAR 7:040 § 10(5) (1986).
72 405 KAR 7:040 § 10(6) (1986).
62
63
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1.

Maps

Maps, pictorial representations of the overall operation, are

very susceptible to fraud and deception. 73 The engineer must
certify as follows:
I, the undersigned, hereby certify that this map is correct, and
shows to the best of my knowledge and belief all the infor74
mation required by the strip mining laws of this state.

In particular, there are some omissions and misrepresentations which strongly imply "knowing" and "wilful" fraudulent
action. Land boundaries and owners must be accurately shown
75
on the map to attest to claims of the legal right to mine. It

should be noted that the engineer's responsibility in this area is
for location and identification.76 The engineer does not take on
the determination of the legal aspects of property ownership and
appurtenant rights.7 However, the depiction of such information
on the map is crucial to the determination of issues regarding
78
boundaries and ownership of surface and mineral estates. Such
information is particularly important to issues of mining under
the Broad Form Deed and Kentucky's controversial Mineral
Deed Act. 79 Adjacent buildings and dwellings, public parks and
cemeteries must be shown to represent the established rights of
others.8 0 Omission of this information is very serious. A gross

"' Interview with Harrison Smith, PE, President, Hi-Tech Engineering, Inc., in
Lexington, Kentucky (July 14, 1986).
'4 405 KAR 1:050 § 4(4)(a) (1986).
71 See 30 C.F.R. § § 779.24 (a),(b) & 783.24(a),(b) (1986); 405 KAR 3:050 § 4(2)(a)(d), 8:030E § 2(l)(a)-(e), 8:040 § 2(l)(a)-(c), 30:130 § 6(4)(b) (1986).
76 Smith Interview, supra note 73.
77 Id.
78 Id.
79 See KRS §§ 381.930, .935, .940, .945 (Cum. Supp. 1986). See generally Greenwell, On the Constitutionality of Kentucky's Mineral Deed Act, 13 N. Ky. L. Rev. 219
(1986) (This article provides an overview of the Broad Form Deed controversy and posits
an argument regarding the unconstitutionality of the Mineral Deed Act on grounds of
retroactive legislation, violations of the Contracts Clause, and taking of property without
just compensation in violation of the Fifth and Fourteenth Amendments to the U.S.
Constitution.); Pfeiffer, Kentucky's New Broad Form Deed Law-Is It Constitutional?,
1 J. MIN. L. & POL'Y 57 (1984-85).
-0 See 30 C.F.R. §§ 779.24(d)-(k) & 783.24(d)-(k) (1986); 405 KAR 3:050 § 4(4)(e)
(1986).
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misrepresentation of land boundaries or adjacent buildings implies "knowing" and "willful" action rather than mere negligence, as would be associated with minor misrepresentations or
pure mistakes. For example, while the omission of a bus shack
would have little significance, the omission of a surface owner's
dwelling within the 300 foot limit would be serious enough to
8
raise suspicions of fraud .
The map is the center of focus in the surface mining permit
review process.8 2 Gross misrepresentations, done "wilfully" and
"knowingly" often serve as illegal attempts to get the permit
application past the first hurdle of the permitting process. A
careless engineer could conceivably make several misrepresentations without any criminal intent. Nevertheless, an engineer would
find it difficult to rebut the implication of criminal intent for
such gross errors.
2.

Plans

A good engineer can formulate a feasible plan to meet nearly
any requirement placed before him and stay within legal and
ethical bounds in so doing.83 The surface mining regulations vest
the engineer with the obligation to formulate specific plans for
the protection of the environment and adjacent property.8 4 Certain determinations within such plans are highly susceptible to
criminal fraud and misrepresentation. Each permit application
must include an operational plan delineating lands to be affected
and the required structure and facilities proposed for environmental control of such lands. The proposals thus set parameters
for "as-built" certifications in the final stage.85
The general reclamation plan regarding sediment ponds and
water impoundments8 6 contains two provisions which could trigger criminal liability for the engineer's actions. The particular
structure's hydrologic impact must be assessed from geologic

Id.
Smith Interview, supra note 73.
83 Id.
- See 30 C.F.R. §§ 780.14 & 784.23 (1986); 405 KAR 8:030 §§ 11-24 (1986).
85 See supra note 74.
See 30 C.F.R. §§ 780.25 & 784.16 (1986); 405 KAR 8:030 § 34, 8:040 § 34
(1986).
82
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and hydrologic data.87 Additionally, subsidence effects from underground mining operations must be determined by a survey
included in the plan. 88 Again, the permit review process depends
upon information supplied and certified by the professional engineer. Very often, the available locations for construction of
such structures are limited due to the geography of the area.8 9
It is, therefore, not beyond conjecture that an engineer could
"knowingly'" and "wilfully" omit certain information which
would tend to render a location unacceptable to the regulatory
agency.
For example, suppose an impoundment plan had been approved without benefit of the omitted location of an old, abandoned underground mine. Assume further that the sediment
pond later failed due to subsidence effects of the underlying
mine, resulting in extensive environmental damage and possible
loss of life. A merely careless engineer would be hard-pressed to
explain away such gross omissions when facing criminal charges. 9°
Such a strong implication of criminal intent would necessitate
the imposition of criminal sanctions.
Alternate post-mining land use plans 91 also create vulnerability to criminal sanctions. Such plans usually propose substitutions to the regulatory requirements for the purpose of obtaining
a variance and must be certified by the engineer. 92 Such variances
usually involve the approximate original contour (AOC) restoration requirements. 93 These plans must show that post-mining
land use (1) is likely to occur, (2) will constitute an equal or
better economic or public use, (3) is feasible, (4) will provide an

" See 30 C.F.R. §§ 780.25(a)(1)(iii) & 784.16(a)(1)(iii) (1986); 405 KAR 8:030 § 12
& 8:040 § 12 (1986). See generally C. HAAN & B. BARFIELD, HYDROLOGY AND SEDIMENTOLOGY OF SURFACE MINED LANDS 5-120 (1979) (good reference for the hydrologic
principles used in supplying hydrologic information).
88 See 30 C.F.R. §§ 780.25(a)(1)(iv) & 784.16 (a)(l)(iv) (1986). See generally Comment, Island Creek v. Rodgers and Mine Subsidence Liability, I J. MIN. L. & PoL'Y
127 (1984-85) (analyzing liability for subsidence effects of underground mining).
89 Smith Interview, supra note 73.
The required stability analysis of the area would necessarily include the effects
of an underlying abandoned mine, in addition to the map, thus rendering such an
ommission even more suspicious. See supra note 88.
See 30 C.F.R. §§ 816.133 & 817.133 (1986); 405 KAR 18:220 (1986).
92 See 30 C.F.R. § 817.133(d)(5); 405 KAR 20:060 § 3 (1986); infra notes 98-100.
93

Id.
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improved watershed, and (5) has the informed consent of the
surface landowner. 94 The engineer is most concerned with the
fourth aspect -- that the post-mined land will provide an improved watershed. 95
It is clear that to show an improvement, the engineer must
first determine the existing conditions of the watershed and then
predict the post-construction conditions. 96 Both determinations
must be made upon data supplied by the engineer. 97 Due to the
demanding requirements of AOC, 9s a strong inclination to misrepresent the data is quite evident. AOC quite often involves
elimination of highwalls, spoil piles, and depressions." This not
only complicates reconstruction, but also increases the financial
burden as well.' °° Nevertheless, the engineer must use his best
professional judgment in applying accepted engineering practices
and professional standards to the plan formulation.' 0' When an
engineer follows these parameters, there can be no implication
of a "knowing" and "willful" violation.
3.

Roads

Both federal and state surface mining laws have definite
requirements for mine road design. 0 2 The engineer is responsible
for the actual construction of the road, as well as its design.'0 3
This additional obligation necessitates inspection, which adds an
even greater susceptibility to criminal liability) °4 Two areas involving roads render the engineer most vulnerable to criminal
liability. The first is conformance of the design to mandatory
safety factors. This area will be addressed more fully in the next

94 See supra note 91.
95 30 C.F.R. § 817.133(d)(6) (1986).
96 Smith Interview, supra note 73.
'7

Id.

- See SMCRA § 515(b)(3), 30 U.S.C. § 1265(b)(3) (1982).
99 Smith Interview, supra note 73.
10D Id.

-0 See KRS § 350.010(17) (Cum. Supp. 1986) (requirements for certification).
-- See 30 C.F.R. §§ 816.151 & 817.151 (1986); 405 KAR 16:220; 18:230 (1986).
See 30 C.F.R. §§ 816.151(a) & 817.151(a) (1986); 405 KAR 16:220 § 1(3), 18:230
§ 1(3) (1986).
The inspection and subsequent certification requirements extend to reconstruction as well as initial construction. See 405 KAR 7:040 § 4(5) (1986).
103

04
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section. 105 The second area is the proper construction of road
embankments.' °0 Before construction of the embankment, all
vegetation must be removed. 10 7 On steep slopes, the existing
ground must be stepped or keyed before placement of the fill
material.10 8 Depending upon the fill material, layers are to be
placed in horizontal lifts and compacted accordingly." °9 Since
only the surface of the finished embankment is visible, the only
verification that such embankments are properly constructed is
the engineer's certification," 0 unless the embankment fails. Postfailure investigations, involving both visual inspections and coredrilling, can determine whether there were gross deviations from
the design requirements."'
The engineer has a heavy responsibility when required to
certify construction. In that the actual construction is usually
the duty of a construction foreman, the engineer at best can
only inspect the construction at various stages." 2 Since the engineer's certification is "on the line," this inspection should be
more than a mere formality. Gross deviations from the approved
design can constitute a "knowing" and "willful" violation of
the surface mining laws. Consequently, such violations can be
attributed directly to the engineer.
4.

Fills and Dams

One of the most troublesome areas of responsibility is the
certification of fills and dams." 3 In addition to construction

,01See infra notes 124-30 and accompanying text.
,06See supra note 102.
1w 405 KAR 16:220 § 3(8)(a) (1986).
1o Id. at § 3(8)(b). A slope is "stepped" or "keyed" by excavation of the existing
ground transforming the slope into a formation resembling stair steps. Smith Interview,
supra note 73.
019 405 KAR 16:220 § 3(8)(c) (1986).
110See supra note 74.
- Smith Interview, supra note 73.
- Id. The regulations for placement of excess spoil require inspection during
"critical construction periods" of foundation preparation, installation of underdrainage
and surface drainage, placement and compaction of fill material, and revegetation. See
generally 30 C.F.R. §§ 816.71(h) & 817.71(h) (1986); 405 KAR 16:130 § 1(10), 18:130 §
1(10) (1986).
- Variations of different structures fall within the category of fills and dams. The
regulations specify certification of design and/or construction by a professional engineer
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certification, the engineer must also determine structure hazard
classifications." 4 The engineer assigns a hazard classification (in
ranges of low to medium to high) depending upon the potential
damage to surrounding property or structures that could be
caused by failure of a fill or dam. 15 Thus, a failure of a dam,
which would damage dwellings or endanger life, would necessitate a high hazard classification.1 6 This determination calls for
an evaluation of not only the present environment, but probable
future development as well." 7 For example, a proposed fill site
in a secluded, uninhabited, stable area could receive a present
low hazard classification. If, however, future plans call for a
major housing development, school, or hospital in the area, a
high hazard classification would be in order. It is the potential
damage that is the significant factor."" Given the possibility of
endangerment to human life," 9 the hazard classification is of the

utmost importance and misapplication renders a strong susceptibility to criminal charges.
The availability of locations for fills and dams is often
severely limited by the local geography.12 0 There is an ever-

present inclination to justify such locations when a structure
2
must be built and very few places exist in which to build it.1 '

for the following structures: (1) excess spoil fills, see 30 C.F.R. § 715.15(a)(2), (10); §
816.71(b), (h); § 817.71(b),(h); § 819.19(b)(1) (1986); 405 KAR 16:130 § 1(2), (10); 18:130
§ 1(2), (10); 30:370 § 1 (2), (12) (1986); (2) sediment ponds, see 30 C.F.R. § 715.17(e)(18);
§ 717.17(e)(18); § 715.18(b)(3)(viii),(b)(4),(b)(6); § 717.18(b)(3)(viii), (b)(4),(b)(6); §
816.46(b)(3); 817.46(b)(3); § 816.49(a)(2),(10); § 817.49(a)(2),(10) (1986); 405 KAR 1:200
§ 1(2),(4),(6);l:210 § 2(3)(h),(4); 3:170 § l(2),(4),(6); 3:180 § 2(3)(h),(4); 8:030 § 34(5);
16:090 § 5(14),(16); 16:100 § 2(2),(4); 18:090 § 5(14),(16); 18:100 § 2(2),(4); 30:330 §
1(3),(5); 30:350 § 2(2),(4) (1986); (3) waste material dams, see 30 C.F.R. §
715.18(b)(3)(viii),(b)(4),(b)(6); § 717.18(b)(3)(viii),(b)(4),(b)(6); § 816.73(b),(c); § 816.81(c);
§ 816.83(d); § 817.73(b),(c); § 817.81(c); § 817.83(d) (1986); 405 KAR 1:141 §§ 2(2),(10),3,
4, 5(1),(2)(b),(3)(a); 3:111 §§ 2(2),(10), 3, 4, 5(1),(2)(b),(3)(a); 7:050 § 5; 8:040 § 34(5);
16:140 § 2(1); 18:140 § 2(1), 6 (1986).
"" See 405 KAR 1:020 § 5(2)(c), 3:020 § 5(2)(c), 7:040 § 5(1), 30:020 § 4(2)(a)
(1986).
115 405 KAR 1:020 § 5(2)(d)(1) (1986).
116 Smith Interview, supra note 73.
1,7 405 KAR 1:020 § 5(2)(d)(2) (1986).
"I Smith Interview, supra note 73.
,,9 405 KAR 1:020 § 5(2)(d) (1)(c) (1986).
211Smith Interview, supra note 73.
121 It should be noted that a "proper justification" would include measures to deal
with any adverse elements, whereas an "improper justification" would be deceptive
minimization or even failure to mention adverse elements.
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In those situations, an engineer may be tempted to "overlook"
or downplay the probability of future development, thereby
hazard
assigning a low hazard classification when in fact a high 22
classification is in order. Again, the requisite mental state must
be present for the application of criminal sanctions. The engineer
must be aware that the hazard classification is erroneous, and
such an2 erroneous deception must be his or her conscious objective. 1
In addition to the hazard classification, the engineer must
ensure that the dam or fill has a minimum safety factor of 1.5. 124
In layman's terms, the safety factor is a numerical expression
of the stabilizing forces upon a fill or dam.'25 For example, a
1.5 safety factor means there are one and one-half times more
forces tending to "hold" the structure in place than the opposing
natural forces tending to cause failure.' 26 A 1.0 safety factor
thus means the forces are equally balanced and a safety factor
less than 1.0 means that failure of the dam or fill is likely to
27

1

occur.

The engineer must perform a stability analysis to arrive at
the safety factor attributable to a given design. 28 Obviously,
there are factors and assumptions which must be made by the
engineer in formulating the analysis. 29 Criminal liability would
1 See supra notes 37-43 and accompanying text.
123 See supra note 42 and accompanying text.
,u See 30 C.F.R. § 715.17(e)(17)(ii) (1986); 405 KAR 16:090 § 5(13)(b) (1986).
121 Smith Interview, supra note 73.
i2 Id.

Id.
1' Two methods used for stability analysis of slopes are the slip-circle method and
the method of slices. Under the slip-circle method, a circular failure surface is assumed
and critical failure surface is determined. The analysis then compares the sliding forces
and moments to the resisting moments and forces. A slope angle with a larger safety
factor than the critical failure surface (safety factor = 1.0) is then selected for design
purposes. The method of slices operates in much the same manner. The slope is divided
into independent "slices" with the analysis of sliding force to resisting force calculated
as with the slip-circle method. The method of slices allows the versatility of determining
non-homogeneous strengths along the failure plane and possible variations created by
the effect of pore water. See 1 A. CuMMINs & I. GIVEN, SMW MINING ENGINEERING
HANDBOOK 7-6, 7-7 (1973).
29 Slope analyses are made by application of soil or rock mechanics principles.
Due to unique characteristics, a soil may behave as either a rock structure or a soil
structure. Since no definitive rules exist to clearly establish the difference, these unique
cases are identified through the experience and critical observation of the engineer. See
id. at 7-2.
127
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normally arise when the engineer makes blatant misrepresentations in the stability analysis. For example, suppose the safety
factor for a particular structure was shown to be 1.7 (above the
1.5 requirement) in the permit application. If upon close scrutiny
of the actual stability analysis, the sliding forces were nearly
equal to the resisting forces indicating a 1.0 safety factor, this
would obviously be in violation of the 1.5 minimum limitation. 30
This situation is magnified in seriousness if the structure failure

results in loss of human life or severe environmental damage.
The careless engineer, without criminal intent, would again be
placed in the serious situation of fending off criminal allegations.
IV.

POLICY OF THE REGULATORY AGENCIES ON CRIMINAL
PENALTIES

As discussed, a host of situations exist that could present
grounds for the imposition of criminal penalties against engineers. The regulatory agencies stand ready to initiate criminal
proceedings when the gravity of such infractions warrant serious
penalties. Numerous cases13 have imposed criminal penalties
under the Mine Health and Safety Amendments Act of 1977
(MSHA).'3 2 Due to the direct effect upon the safety of miners,
serious violations of MSHA clearly warrant the imposition of
criminal penalties.'33 Serious violations of SMCRA have a direct

Smith Interview, supra note 73.
See D. Ryan & R. Schell, Criminal Sanctions Under the Federal Mine Safety
and Health Act of 1977, 85 W. Va. L. Rev. 757, 760 n.33 (1983) citing United States
v. Westmoreland, No. 82-20085 (S.D. W. Va. plea entered Nov. 12, 1982); United States
v. Wyatt, No. 381-00029 (W.D. W. Va. plea entered Apr. 29, 1981); United States v.
Vanhoose, No. 81-4 (E.D. Ky. plea entered Apr. 15, 1981); United States v. United
Castle, No. 80-0093 (W.D. W. Va. plea entered Apr. 9, 1981); United States v. J & P
Coal, No. 80-00060 (W.D. Va. plea entered Sept. 8, 1980); see also United States v. B
& W Coal Co., No. 81-00106A (W.D. Va. plea entered Feb. 28, 1982); United States v.
Triangle Research Corp., No. 81-00063 (W.D. Va. convicted Jan. 11, 1982); United
States v. Clinchfield, No. 80-00088 (W.D. Va. plea entered Dec. 4, 1980); United States
v. Westmoreland, No. 80-50012 slip op. at 767 n. 88 (S.D. W. Va. plea entered Oct.
16, 1980); United States v. Commonwealth Bolt Co., No. 79-00114-R slip op. at 769
(W.D. Va. plea entered Nov. 13, 1979). See generally United States v. Jones, 735 F.2d
785 (4th Cir. 1984).
MSHA §§ 101-307, 30 U.S.C. §§ 801-962 (1982 & Supp. 111 1985).
As previously discussed, MSHA was passed in the wake of disasters involving
loss of human lives. See supra note 20 and accompanying text.
30
3
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effect upon the environment. 3 4 Nevertheless, such serious environmental effects and the potential effect upon human lives
justify the imposition of criminal penalties under the surface
mining laws.' 35
The Federal Office of Surface Mining takes the imposition
of criminal penalties very seriously. 3 6 Criminal charges have
been filed in the past against individuals for violations of the
Act.' The application to engineers is clear:
The surface mining laws place a great deal of responsibility
upon the professional engineer, and rightly so. The design and
implementation of good mining plans, in accordance with the
law, requires expertise. Engineers are relied upon to provide
that expertise. In light of that, any deliberate violations are
deserving of the criminal penalties applicable to those individuals. 138
Kentucky also takes a strong position in enforcing surface
mining regulations. 139 The Kentucky Department for Surface
Mining Reclamation and Enforcement refers cases involving blatant violations to the Kentucky State Board of Registration for
Professional Engineers and Land Surveyors for possible sanctions. 140 In reference to engineers:
There is no doubt that the engineer plays an important role in
the initiation and maintenance of a mining operation. Corresponding to that role are both legal and ethical obligations to
adhere to the surface mining laws of the Commonwealth.
Wilful violations of these obligations not only adversely affect
the environment, but adversely affect the integrity of the en-

"ISee generally SMCRA § 102, 30 U.S.C. § 1202 (1982) (outlining the purposes
of SMCRA).
' See generally SMCRA § 101(c), 30 U.S.C. § 1201(c) (1982) (outlining the effects
upon society).
116Telephone interview with J.T. Begley, Field Solicitor, Knoxville Field Office,
Office of Surface Mining, U.S. Department of the Interior (June 8, 1986).
137 Id.
IId. (statement of J.T. Begley concerning the application of penalties to engineers).
'19 Interview with Robert F. Knarr, Commissioner, Kentucky Department for Surface Mining Reclamation and Enforcement, in Frankfort, Kentucky (June 9, 1986).
140 Id.
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gineering profession as well. Such flagrant violations cannot
go unaddressed."'

It is clear that the regulatory agencies do not consider the
engineer immune from criminal penalties. "Willful" and "knowing" violations apply not only to the mine operator, but also to
any "person" such as the professional engineer.142
V.

THE ROLE OF THE STATE BOARD OF REGISTRATION FOR
ENGINEERS AND LAND SURVEYORS

The primary reason for the congressional mandate that engineers be involved in surface mining regulations is to ensure
43
competency and expertise in the mining plan implementation.
This basic concern is supported by Kentucky's requirement that
a certifying engineer be a Registered Professional Engineer.' 44
Kentucky recognized in Kennoy v. Graves145 that the purpose of
statutory requirements for the practice of engineering was to
protect the public. The Kentucky State Board of Registration
for Professional Engineers and Land Surveyors' 46 was created
with the power to grant, deny, or revoke professional engineering
licenses. 147 The Board has a particular interest in any criminal
violation of federal and state surface mining laws which involve

professional engineers . 4 The Board evaluates charges and may
initiate disciplinary hearings149 which can result in license revo-

141 Id.
(statement of engineer Robert F. Knarr, concerning the application of penalties to members of the profession).
142See supra note 34 and accompanying text.
'4 See supra notes 14-17 and accompanying text.
I" KRS § 322.020 (Cum. Supp. 1986) provides: "No person shall practice or offer
to practice Engineering or land surveying, or use, assume or advertise in any way any
title or description tending to convey the impression that he for she] is an engineer or
land surveyor, unless he [or she] has been licensed under this chapter." Id.
1 300 S.W.2d 568, 570 (Ky. 1957).
1' The Board is comprised of seven members appointed by the Governor and two
ex-officio members, the Dean of the College of Engineering of the University of Kentucky
and the Dean of the Speed Scientific School of the University of Louisville. KRS §
322.230 (1983).
W See generally KRS §§ 322.290, .110, .180 (Cum. Supp. 1986).
I Such violations may be brought to the Board's attention for preferment of
charges against the licensee. KRS § 322.190 (Cum. Supp. 1986).
149KRS § 322.200 (Cum. Supp. 1986).
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cations or suspensions.' 50 The right of appeal exists for adverse
may be subsequently
judgments,' 5 ' and a license, once revoked,
52
discretion.'
Board
to
subject
reissued
Accordingly, gross misconduct cannot only subject the engineer to criminal penalties under the surface mining laws, but
also result in license revocation as well.' 53 In addition to the
surface mining penalties, statutory criminal penalties exist for
violations of the Kentucky statutes governing engineers:
Any person who violates any provision of this chapter shall be
fined not less than one hundred dollars ($100) nor more than
five hundred dollars ($500)154or be imprisoned not more than
three (3) months, or both.
Certification violations can easily occur. An engineer certifies
a document by affixing a personalized seal to it.'" Certifying
documents can be a very lucrative business; consequently, the
seal can become a very valuable possession. 15 6 A sealed or certified document should represent the work of a competent registered professional engineer. 5 7 The following scenario suggests
a highly probable abuse.
Assume that a retired or non-practicing registered engineer
still retains the yearly license registration and seal, but no longer
reviews or prepares surface mining permits.1 8 Suppose further

KRS § 322.180.
KRS § 322.210 (Cum. Supp. 1986).
112 KRS § 322.220 (Cum. Supp. 1986).
.1 KRS § 322.180.
KRS § 322.990 (Cum Supp. 1986).
'" Each licensee obtains a seal of the design authorized by the board bearing his
or her name and the words "Registered Professional Engineer." KRS § 322.340 (Cum.
Supp. 1986).
56 Fees charged by Registered Professional Engineers for preparation and certification of surface mine permit applications may range from $1,000.00 to $20,000.00 or
more depending upon the size and complexity of the mining operation. Interview with
Harrison Smith, PE, President, Hi-Tech Engineering, Inc., in Lexington, Kentucky (July
14, 1986).
,17 An engineer should perform services only in areas of his or her competence and
should not affix the seal to any document dealing with subject matter about which he
or she lacks competence or which has not been prepared by or under his or her direct
supervision. CODE OF PROFESSIONAL PRACTICE AND CONDUCT 6, 7 (Sept. 8, 1982).
'

"I The only requirement for license renewal is payment of the annual renewal fee.
Failure to renew the license within one (1) year of expiration carries the requirement
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that a non-registered engineer, 5 9 drawn to the lucrative permit
preparation business, locates the retired engineer for the purpose
of "utilizing" the seal. On its face, the permit application appears to have been prepared by a Registered Professional Engineer and certified as being technically correct in good engineering
practice and compliance with the law. In actuality, the result is
a set of documents submitted by a person who is unqualified to
render such a certification.' 60 The engineer whose name appears
on the seal16 ' could quite possibly have long been incapacitated
or confined to a nursing home. This situation can easily go
undetected until a serious complication with a mining plan arises.
There is a specific statutory provision designed to prohibit
such practices, and it includes the authorization of penalties.
The Board may "prefer charges for violations [of such practices]
in any circuit court."' 162 Punishment, including license revocation
or suspension, has been upheld outside of Kentucky in Brew v.
State of New York Education Dept. as being "not so disproportionate to the offense as to be shocking to one's sense of
fairness." 163
Pursuant to its powers, the Board regularly conducts disciplinary hearings and takes appropriate actions.' 64 Recently, the
Board issued a five-year license suspension for gross negligence
and incompetence for a violation of the Minumum Standards of
Practice for Land Surveyors and the Code of Professional Practice and Conduct.' 65 As a condition of reinstatement after the
suspension period in this case, the licensee is required to pass a

that such persons furnish the Board with evidence of good character, reputation, and
continued compliance with the ethics of the profession. KRS § 322.160(1) (Cum. Supp.
1986).
1,9See generally KRS § 322.040 (Cum. Supp. 1986) (requirements for registration
and licensing of engineers).
16
See generally KRS § 322.040 (qualifications for registration); § 322.050 (Cum.
Supp. 1986) (ineligibility due to unacceptable character and reputation, felony conviction
or adjudication of mental incompetence); § 322.060 (1985) (ineligibility of a company
to be licensed).
161 See supra note 155 and accompanying text.
162 See KRS § 322.350(2) (Cum.
Supp. 1986).
423 N.Y.S.2d 271, 272 (N.Y. 1979).
6 See supra notes 147-52 and accompanying text.
165 Matter of PE 8681,
LS 1902, Newsletter to Registrants, Issue No. 22 (May,
1986).
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sixteen-hour examination required for licensure.'6 The Board
has also taken action against licensees who affix their seals to
documents not prepared by themselves or under their direct
supervisory control. 67 One such case resulted in a two-year
suspension followed by a three-year probationary period.168 Another case involved a licensee who hired another surveyor to
conduct the survey and who did not participate or supervise the
job. 69 The Board found gross negligence in violation of KRS
section 322.180 (grounds for revocation), the code of Professional Practice and Conduct, and the Minimum Standards of
Practice for Land Surveyors, and suspended the license for two
years followed by a two-year probationary period. 170 Thus, sanctions do exist in addition to those which can be imposed under
the surface mining laws.
VI.

CRIMINAL CONSPIRACY AND POSSIBLE FEDERAL

RICO

CHARGES

When two or more individuals are involved, criminal liability
can rise to a more complex and often more serious level. Although the discussion has thus far focused on the individual,
the definition of "person" renders application of the aforementioned penalties to groups of individuals as well. 71 Given the
lucrative nature of the permit preparation business, the temptation exists for individuals to band together to turn out permits
and render services which appear to comply with the law.17 2 Such
activity opens the door to state conspiracy charges and the
possibility of additional federal charges.
A. Criminal Conspiracy
Criminal conspiracy is defined in Kentucky as the association
of two or more persons to accomplish an unlawful act or to

J6 Id.

167See supra notes 155-57 and accompanying text.
"6 Matter of LS 2189, Newsletter to Registrants, Issue No. 22 (May, 1986).
169 Matter of PE 1803, LS 183, Newsletter to Registrants, Issue No. 23 (November,
1986).
10 Id. (This action is on appeal to the Franklin Circuit Court.).
"I1See SMCRA § 701(19), 30 U.S.C. § 1291(19) (1982).
172 See supra note 156 and accompanying text.

JOURNAL OF MINERAL LAW AND POLICY

[VOL.

2:343

accomplish a lawful act by criminal or unlawful means.173 The
mental state required for criminal conspiracy consists of two
distinct parts. 11 4 There must be an intention to associate or agree
75
and a further intention to commit the act.
Criminal conspiracy may apply to the relationship among
76
engineers working together as a group or in a consulting firm 177
and to the relationship between the engineer and the employer.
In a variation of the latter situation, the court in U.S. v. Consolidated Coal Co. held that a corporation can be charged with
conspiracy in its activities with its corporate personnel. 78 A
person is also guilty of conspiracy when aiding one or more
individuals in the planning, solicitation, attempt, or commission
of a crime. 179 To sustain a conspiracy conviction, an overt act
in furtherance of the conspiracy must be proven to have been
committed by at least one of the conspirators. 80 In addition, if
one knows that the person with whom he or she conspires to
commit a crime has conspired with another person to commit
the same crime, one is guilty of conspiracy with that other person
whether or not that other person's identity is known.'
For a hypothetical example, assume that a group of engineers
or a consulting engineering firm contracts to produce a fraudulent permit application at a client's request. Assume further that
the client provides false information to the engineers which is
incorporated into the permit application and, in addition, the
engineers themselves use fraudulent methods to complete other
aspects of the application. 8 2 In such a situation, each engineer
wilfully contributes his or her efforts and assists the others in

Lawson, Criminal Law Revision in Kentucky: Part H1 - Inchoate Crimes, 58 Ky.
L.J. 695, 709 (1969-70).
"I Id. at 714.
113

175 Id.

The consulting firm is comprised of a group of engineers primarily in the business
of furnishing specialized advice and engineering services on an intermittent basis to
clients who do not have a continuous need for such services. 2 A. CU1MMtNs & I. GrvE,
SME MNNG ENGINEERING HANDBOOK 33-2 (1973).
"I See supra note 35 and accompanying text.
116

171

179

424 F. Supp. 577, 581 (S.D. Ohio 1976).
KRS § 502.020(1) (1985).

"8

KRS § 506.050(1) (1985).

'8

KRS § 506.050(3) (1985).

,82See supra notes 48-59 and accompanying text.
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their efforts knowing that the end product is not in compliance
with the law. If the deception works, and the permit is approved,
the client then directs certain employees who know of the fraud
to implement the plans. Finally, the engineers certify that the
construction was in accordance with the plan and the law.'8 3
Such a scenario raises the following criminal implications.
Initially, the client would be in violation of KRS section
350.990(4) and (7) for knowing and wilful violations of the
surface mining laws and for making a false statement in a permit
application.' s There is an additional possible imposition of penalties under KRS section 523.100 for unsworn falsification to
authorities." 5 The employees who later carry out the plan would
be subject to KRS section 350.990(4) for their knowing and
willful violations8 6 by implementing the plans. The engineers,
individually, are subject to liability similar to the client for
knowing and willful violations along with falsification to authorities. 7 The engineers, however, face additional sanctions for
their false permit and construction certifications. 8 8 Moreover,
the engineers would be subject to individual sanctions imposed
by the Board of Registration for Engineers and Land Surveyors. 189
Since two or more individuals are involved in this overall
scheme, the stage is set for criminal conspiracy. 190 First, there is
the initial conspiracy to produce the fraudulent permit between
the client and the engineers. Although some false information
was supplied by the client, the engineers would still be liable by
incorporating such information. 19' Second, the engineers form a
conspiracy among themselves in view of producing the permit,
another overt act. 92 Third, the implementation of the plan by
the employees raises the issue of conspiracy between the corpo-

,8 See supra notes 103-04 and accompanying text on construction certification.
,s See supra notes 28-29 and accompanying text.
85 See supra note 30 and accompanying text.
See supra notes 28-29 and accompanying text.
See supra notes 28-30 and accompanying text.
88 See supra notes 103-04 and accompanying text.
's See supra notes 143-62 and accompanying text.
See supra notes 173-75 and accompanying text.
-9- 124 F.2d 181 (2d. Cir 1941); see supra notes 55-59 and accompanying text.
198See KRS §§ 506.020(1), .050(1) (1985).
"'
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ration and its personnel as in U.S. v. Consolidated Coal Co. 93
This same act implicates the engineers since they would necessarily know that others would have to be involved to carry out
the plans in order to accomplish the end result, thus evidencing
conspiracy under the Penal Code provision KRS section
506.050(3).- 9- The final certification of construction binds all
three groups. Here the engineers are rendering a stamp of
approval 95 on a project implemented by fraudulent means, all
with knowledge and intent of all involved parties. Clearly, the
applicability of criminal conspiracy to such a situation is possible.
B.

Federal RICO Charges

Engineers may incur criminal liability at the federal level as
well. The Racketeer Influenced and Corrupt Organizations Act
(RICO)1 96 makes it unlawful for any person to engage in a
pattern of racketeering activity. 197 RICO provides stringent criminal penalties for its violations and also provides treble damages
and other enhanced remedies on the civil side to injured parties. 98 The statute was passed to eliminate the infiltration of
legitimate commerical enterprises by traditional "organized
crime."' 99 It has since been construed to include a wide variety
of activities and has been applied to defendants not directly
associated with organized crime. 200 For example, the court in
U.S. v. Mandel concluded that "Congress did not intend that
some connection with organized crime be demonstrated to convict a criminal defendant." ' 20 ' Professional persons, in general,
have been targets for RICO actions. 20 2
191424 F. Supp. 577 (S.D. Ohio 1976); see supra note 178 and accompanying text.
I9

See supra note 181 and accompanying text.

191See supra note 74 and accompanying text.
' Racketeer Influenced and Corrupt Organizations Act [hereinafter RICO], Pub.
L. No. 91-452, 84 Stat. 922 (codified as amended at 18 U.S.C. §§ 1961-1968 (1982)).
11 Rakoff, The Federalization of Commercial Torts under RICO, 10 ALI ABA
COURSE MAT. J. 7 (February 1986).
'" Id. at 8. The RICO penalties may be as great as $25,000.00 in fines and/or
twenty years of imprisonment. 18 U.S.C. § 1963(a) (1982).
"9 Rakoff, supra note 197, at 8.
id.
0 415 F. Supp. 997 (D. Md. 1976).
Smith & Metzloff, RICO and the Professionals, 37 MEcER L. REv. 627, 628
(1986).
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To determine the specific applicability to professional engineers, the RICO statute will be analyzed. RICO makes it unlawful for:
any person employed by or associated with any enterprise
engaged in, or the activities of which affect, interstate or
foreign commerce, to conduct or participate, directly or indirectly, in the conduct of such enterprise's affairs through a
203
pattern of racketeering activity ....
A "person" is defined as "any individual or entity capable of
holding a legal or beneficial interest in property. ' ' 204 Thus, an
engineer or engineering group fits this definition. The "enterprise" is defined as "any individual, partnership, corporation,
association, or other legal entity ....
9,201 The U.S. Supreme
Court in U.S. v. Turkette held that the term "enterprise" applies
to both legitimate as well as criminal organizations. 206 Again,
the engineer as an individual, or group of engineers as a partnership, corporation or association, may constitute an enterprise
within the RICO definition.
The enterprise must "engage in" or "affect" interstate commerce. 20 7 The preparation of permits crucial to the mining of
coal has a definite effect upon interstate commerce. 20 Likewise,
permit violations directly affect the environmental stability of
our nation which in turn has an effect upon interstate commerce. 209 The requirement that the enterprise be engaged in
interstate commerce has been liberally construed to hold even
the slightest interstate involvement sufficient to establish jurisdiction. 1 0

18 U.S.C. § 1962(c) (1982).
18 U.S.C. § 1961(3) (1982).
20,18 U.S.C. § 1961(4) (1982).
M3

452 U.S. 576 (1981).

18 U.S.C. § 1962(c) (1982).
SMCRA ensures that "competition in interstate commerce among sellers of coal
produced in different States will not be used to undermine the ability of the several
States to improve and maintain adequate standards on coal mining operations within
their borders." SMCRA § 101(g), 30 U.S.C. § 1201(g) (1982).
Id; see also SMCRA § 515, 30 U.S.C. § 1265 (1982) (environmental protection
performance standards).
210

Rakoff, supra note 197, at 15.
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The RICO statute contains a quite lengthy definition of
"racketeering activity."" '' The definition contains a listing of
predicate acts involving certain state crimes 212 as well as certain
federal crimes 2 3 which form the basis of a RICO charge. An
involved discussion of all the possibilities in which an engineer
may be implicated is beyond the scope of this commentary.
Although violation of SMCRA is not among the listed crimes,
one such included federal crime--violation of the Mail Fraud
Statute 214--renders the possibility that an engineer may engage in
a predicate act quite likely.
The court in U.S. v. Pearlstein outlined the essential elements
of mail fraud as the "existence of [a] scheme to defraud, use of
mails in furtherance of the fraudulent scheme, and culpable
participation by the defendant. ' ' 2 5 The court further noted that
the "scheme to defraud" element indicated "some form of
planning . . . although [it] need not be fraudulent on its face,
it must involve some sort of fraudulent misrepresentations or
omissions reasonably calculated to deceive persons of ordinary
prudence and comprehension. ' 21 6 The ways and means by which
a permit application may be intentionally fraudulent have been
examined above.2 7 The most popular method of transmitting
permit applications to and from the regulatory agencies is by
mail. 218 Therefore, the imposition of mail fraud charges can
potentially serve as a predicate act for a RICO action against a
mining engineer.
The engineer may be implicated in a mail fraud scheme in a
number of ways. Pearlstein held that a person need not be the
mastermind of the scheme, but only have knowledge of it and
wilfully participate with the intent that the illicit objectives be
achieved. 219 The court in Blue v. United States found that use

233
22

18 U.S.C. § 1961(1) (1982).
18 U.S.C. § 1961(1)(A) (1982).

2, 18 U.S.C. § 1961(1)(B) (1982).
2" See 18 U.S.C. § 1341 (1982) (included as a predicate act within the RICO
definition of "racketeering activity").
215 576 F.2d 531, 534 (3d Cir. 1978).
236 Id. at 535.
27 See supra notes 74-132 and accompanying text.
2,1 Interview with Harrison Smith, PE, President, Hi-Tech Engineering, Inc., in
Lexington, Kentucky (July 14, 1986).
239 576 F.2d at 540-41.
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of the mails need not be the specific vehicle for effecting the
scheme. 220 The mailing may even be accomplished by an innocent
agent unconnected with the schemers. 221 Therefore, an engineer
could be charged with mail fraud, or aiding and abetting the
fraud, even if one "did not personally mail the document," as
held in U.S. v. Johnson.222 Where a fraudulent scheme involves
several parties, use of the mails can thus be deemed the act of
all defendants. 223 Further, the Blue decision held that a "scheme,
completely outside the cognizance of the federal law, becomes a
federal crime if mails are subsequently used in its furtherance,
even though such use is incidental and without consent, knowledge, or intent of the participants charged.

22

4

Thus, through

the broad use of the Mail Fraud statute, an engineer may incur
criminal liability under that statute and be subjected to the
225
possibility of a RICO charge based upon that predicate act.
RICO requires a pattern of racketeering activity. 226 The U.S.
Supreme Court in Sedima, S.P.R.L. v. Imrex Co. noted that
the definition of "pattern" in section 1961(5) differed from other
subsections of section 1961 .227 This appears to indicate that
although the commission of two predicate acts within the specified period of time is necessary to find a pattern, two isolated
acts alone may not be sufficient. 228 The acts must be shown to
evidence a pattern. 229
Returning to the previous hypothetical, an example of the
possible invocation of RICO provisions against the engineers can
be illustrated. Again, assume a fraudulent permit has been prepared by a group of engineers to the specifications of the client,
the deceptive permit has been approved, the plan has been
implemented by employees, and false certifications have been
issued by the engineers. Having banded together for the purpose

2- 138 F.2d 351, 358-59 (6th Cir. 1943).
ZZ

Id.

at 359.

22 700 F.2d 699, 701 (11th Cir. 1983).
223 Blue, 138 F.2d at 359.

2 Id. at 362.
225 See 18 U.S.C. § 1961(I)(B) (1982).
226 18 U.S.C. § 1962(c)
227

(1982).

105 S. Ct. 3275, 3285 n.14 (1985).

"I Leading Cases, 99 HARv. L. REV. 120, 319 (1985).
229

See Sedima, 105 S. Ct. at 3285 n.14.
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of turning out permits, the association is an "enterprise" whether
legitimate or illegitimate. 2a0 The process of permit preparation
thus becomes the fraudulent scheme as evidenced from the misrepresentations or omissions in the permit application. 231 Under
Pearlstein,23 2 all of the engineers involved need not have masterminded the scheme; the only necessary elements are knowledge
and wilful participation with intent that the objective be achieved.
Once the fraudulent permit is complete, it is mailed to the
regulatory authorities. According to Blue,233 use of the mails
need not be for the specific purpose of effecting the scheme;
nor is it necessary that the engineers themselves mail the application. Assuming the mails are used in the hypothetical, a violation of the Mail Fraud statute has occurred, constituting one
predicate act of racketeering activity.2 34 In order to invoke RICO,
a pattern of racketeering activity must be proven. 23 In this
situation, it must be proven that the engineers prepare one or
more other permit applications or documents for the same client
or at least one (preferably two) permit applications or documents
for other clients to satisfy the two-act pattern requirement of
Sedima.2 36 Again, each act must be a RICO predicate act, 237such
as Mail Fraud, in order to constitute racketeering activity.
From this scenario, it is clear that engineers face potential
imposition of a RICO charge. As pointed out, it is not difficult
to find a violation of the Mail Fraud statute, thus constituting
a fraudulent predicate RICO act. 238 An association of engineers
which conducts its affairs through a pattern of fraudulent permitting practices falls squarely within the prohibited activities of
RICO.

23 9

See 18 U.S.C. § 1961(4) (1982).
supra note 216 and accompanying text.

23, See

232 576 F.2d at 534.

138 F.2d at 358-59.
See 18 U.S.C. § 1961(l)(B) (1982).
23 18 U.S.C. § 1962(c) (1982).

105
-1 See
238 See
239 See

S. Ct. at 3285 n.14.
18 U.S.C. § 1961(1) (1982).
18 U.S.C. § 1961(1)(B) (1982).
18 U.S.C. § 1962(c) (1982).
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CONCLUSION

"Always do right. This will gratify some people, and astonish
the rest.

' ' 24

0

Mark Twain's philosophy does present an effective

way of avoiding the specter of criminal liability. However, in
order to "do right," one must know what constitutes "doing
wrong." Federal and state surface mining laws outline "right"
and "wrong" mining practices and place a great deal of responsibility upon the shoulders of the professional engineer. Society
depends upon the engineer's technical expertise and thus deserves
full compliance with the law. There are always gray areas in the
interpretation and implementation of the law. Making a judgment call in those areas, and being incorrect, does not necessarily
constitute criminal behavior. The key to analyzing possible criminal behavior is intent. If an engineer makes a good faith judgment based on good engineering practices and the intention to
follow the law, then that engineer need not be concerned with
criminal liability for an event that is the consequence of a
judgment call. "Knowing" and "willful" violative behavior is
absent in these situations.
Thus, the focal point for the imposition of criminal penalties
rests on three -different levels. The first level is that of the
efficient, well-intentioned professional engineer. Criminal sanctions are not applicable absent any appearance of the requisite
criminal intent. The second level is that of the careless engineer.
Grossly negligent actions by such an individual may lead to the
implication that such actions have in fact been deliberate. Under
such circumstances, these implications are difficult to rebut.
Finally, the third level involves the engineer who knowingly and
wilfully violates the law.
Unfortunately, human beings do not always "do right" without being restrained by the possibility of penalties. The restraints
of license revocation, criminal penalties, and conspiracy or RICO
actions are readily available and should be applied to engineers
who knowingly and wilfully violate the law. The economic in-

14
Speech by Mark Twain to the Young Peoples' Society, Greenpoint Presbyterian
Church, Brooklyn, New York (February 16, 1901) reprinted in J. BARTLETT, FAMILIAR
QUOTATIONS 763 (14th ed. 1968).
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terests of the mining industry hold a prominent importance to
Kentucky. Nevertheless, the criminal sacrifice of human interests
to the goals of economic interests not only discredits the engineering profession, but also dishonors the engineer's ultimate
moral obligation to protect the public health, safety, and welfare.
MARco M. RAIKOVICH

