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Commodifying Same-Sex Marriage

producing disabled offspring?46 And does the availability of such
technologies, at least to those who can afford to employ them, pose the
prospect of embodying class distinctions in previously unimaginable
ways?47

Medicalization presents particularly problematic issues for gay
rights as it expands into the area of sexual functioning.48 Use of the
various pharmaceutical products that have taken aim at so-called erectile
dysfunction is presumably freely chosen, but as these technologies become
more sophisticated and specialized, will that always be the case? How will
their expanded use affect popular understandings of “normal” sexual
functioning? How big a step might it be from “treating” sexual dysfunction
to seeing all sexual variation, as well as the emotional fabric of sexuality, in
medicalized terms?49

Medicalization also raises yet other worrisome questions that hinge
on the temporality of scientific findings. What if later research contradicts
the data that support the salutary effects of marriage? Do claims to the
mental health benefits of marriage then evaporate, going the same way as
diets based on heavy consumption of red meat? In other words, can we
only justify demands for same-sex marriage rights as long as we can
demonstrate a correlation between such rights and good mental health?

Even if we forego a broad cross-cultural survey and look only at the
United States, we can see that notions of who is mentally ill vary
enormously, even over relatively short periods of time. A recent survey, for
example, suggested that more than half of Americans will develop a
mental disorder over their lifetimes.5° And the DSM, which as I mentioned
earlier de-pathologized homosexuality in its 1973 edition (thereby
declaring several million people instantly “cured”), has, for the most part,
added rather than subtracted mental disorders to its inventory of
psychiatric diagnoses. The total number of disorders listed amounted to
some 60 categories in 1952, but now boasts about 300 conditions and
syndromes. Can we expect that homosexuality or failure to marry might
not turn up into this powerful compendium as time goes on? Both mental
health and mental illness are moving targets, shifting, some would argue,
to meet the pressures of the pharmaceutical industry or to coincide with
the requirements of health insurance.s:

WHAT ABOUT HUMAN RIGHTS?

Another concern speaks to longer range strategies. As Kitzinger and
Wilkinson argue, the use of a mental health paradigm draws our attention
away from models that would be more appropriate to the matter of same-
sex marriage rights. The language of the 1948 United Nations Universal
Declaration of Human Rights might help us think about the issue of equal
access to marriage as a matter of equality before the law and the right of
each person to legal recognition, both listed as inalienable human rights in
the document. The Declaration also includes the following: “No one shall
be subjected to arbitrary interference with his privacy, family, home or
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correspondence, nor to attacks upon his honor .:;md reputqtion. Everyone
has the right to the protection of the law against such 1_nterference or
attacks.”s2 Historian Nancy Cott has shown that marriage has. long
functioned as a marker of citizenship in the US; this clausg in the
Declaration speaks directly to the central .problem_ that exclusion from
marriage poses for lesbians and gay men, as it once did for enslaved people

and Asian immigrants.53 Does a mental health focus really enhance our
ability to deploy a human rights paradigr_n? . s

While I have some discomfort with the universalizing _Ianguag(? of
human rights discourse, my mention of the p.ara.digm is not just
hypothetical. Such language, rather than prognostications a_bout mental
health, in fact permeates legal decisions that have been made in support of
same-sex marriage or other rights of lesbian and gay people. In the 2004
decision in the Massachusetts case, Goodridge v. Department of Public
Health, for example, the justices explained their ruling in support of same-

sex marriage as follows:

Barred access to the protections, benefits, and
obligations of civil marriage, a person w_ho
enters into an intimate, exclusive union with
another of the same sex is arbitrarily deprived
of membership in one of our community’s most
rewarding and cherished institutions. That
exclusion is  incompatible with the
constitutional principles of respect for
individual autonomy and equality under law.54

Similarly, the Ontario court that ruled in Halpern v. Canada in
2003, establishing the foundation for equal access to marriage in Canada,

stated in part,

Exclusion from marriage — a fundamental
societal institution — perpetuates the view that
same-sex relationships are less worthy of
recognition than opposite-sex relationships. In
doing so, it offends the dignity of persons in
same-sex relationships.ss

In other words, the human rights-inflected language of
fundamental human dignity can be used to (':raft, argu.ments“that are
convincing in judicial contexts. Like Gayatri Spivak’s notion of “strategic
essentialism,” such appeals may be intellectually suspect but ne\_rertheless
are evocative and effective.5¢ The deployment of mental health is not the
only argument that can be used opportunistically to capture the sympathy

of an important audience.

THE PERILS OF PRIVACY




