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Ad., at 317. In a later case, State
v. Howard, N.H., 426 A.2d 457
(I981), the New Hampshire Supreme
Court held that a defendant accused
of statutory rape must be given The
opportunity to demonstrate that due
process requires the introduction
of a wvictim's prior sexual history
In a particular case, where the
probative wvalue outweighs the
prejudicial effect on +the com-
plaining witness, Relying on Davis
V. Alaska, supra,, the Howard court
stated:

In seeking out the truth in
defending himself, the defen-
dant must be afforded the
right to present evidence and
cross-examine witnesses in an
effort to impeach or dis-
credit their credibility, and
to reveal possible 'biases,
prejudices, or ulterior
motives of the witnesses as
they may relate directly to
issues or personalities in
The casa at hand,
eesdtrictly construed, our
state rape shield statute
precludes an accused from
making any showing that the
victim's prior sexual acti-
vity has a bearing on any of
these factors,

1d. at 460,

The Howard court found the statute
constitutional on its face, but
unconstitutional in its appli-
cation,

Kentucky courts have also demon-
strated a sensitivity to evidence
which +tends to westablish bias,
prejudice or motive to lie, In
Parsley v. Commonwealth, Ky,, 306
S.M.2d 284 (1957), the court
observed:

The interests of a witness,
either friendly or un-—
friendly, in fhe prossecution
or in a party is not colla-

teral and may always be proved to
enable the jury to westimate
credibility, |t may be proved by
the witness' own testimony upon
cross—-examinatjon or by independsnt

avidence,
ld.at 285

See also Clark v. Commonwealth,
Ky., 386 S.W.2d 458 (1965),

These are only two examples where
the constitutional ity of Kentucky's
rape shield law is subject *to
challenge, By focusing on the
purpose for which the evidence is
offered, one establishes the rele—
vance of the testimony as well as
probative value or potential preju-
dice to the truth finding process
itseif. Moreover, by demanding an
in camera hearing before the tfrial
court, on evidence automatically
excluded by the shield statute, one
can set the stage for appellate
review on issues with great consti-
tutional implications,

¥. Conclusion

As a general proposition, the
frequency of the complaining wit-
ness' prior sexual experience does
not normally show a tendency to
consent or an inability Yo be

O, 7

fruthful, MNevertheless, the Ken-
tucky rape shield Jlaw must be
constitutionally challenged in itfs
absolute prohibition of evidence ot
the prosecuting witness' sexual
relatjons with third parties, The
Kentucky courts must be given the
opportunity to construe the statute
so as to uphold the constitutional
rights of +the defendant while
creating the least possible inter-
ference with the legislative pur-
pose reflected jin it. This can be
done by wutilizing Traditional
relevancy analysis, i.e.,, whether
the offered evidence makes the
fruth or falsity of the disputed
fact more or less likely., If the
evidence is relevant, the Davis v.
Alaska, supra, balancing fest must
be employed to weigh the state's
interest that rape shield was
designed o protect against the
probative value of the excluded
evidence, We must continually
question the statute's failure fo
provide the defendant with a proce—
dural mechanism or opportunity to
demonstrate before the trial judge
that due process requires the
admission of prior sexual history
evidence because tThe probative
value In this case outweighs its
prejudicial impact on the com-
plaining witness and the jury.
Unless and until such a procedure
is established by the Kentucky
courts, the sixth amendment rights
of a criminal defendant accused of
a sex crime will always be at risk.
In narrowly framing the issue to
the trial judge, through a written
motjon, and requesting an in camera
hearing on tThe relevance of such
evidence, we can preserve for
appel late review the automatic
exclusion of evidence that could
change the outcome of the fact-
finding process.

Al lison Connel |y
Assistant Public Advocate
Northpoint Office

(602) 236-9012 (ext., 219)
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BATSON HEARINGS

In United States v. Davis,  F.2d
___e 40 Cr.L. 2358, 16 S.C.R. 3,8
{(1987), the 6th Circuit reviewed the
procedure ore federal +trial court
followed in dealiny with a Batson
challernge, During voir dire, defense
counsel ohjected to the govermment's
use of peremptory challengyes to re-
move black jurors. When the defense
established a prima facie case of ra-
cially motivated exclusion of blacks
from the jury panel, the trial court
allowed the prosecution to explain
the reasons for its exercise of the
challerges in an in camera hearing.
After the hearing, the court conclud-
ed that the prosecution was justified
in exercising its challemges but
would not disclose on the record what
transpired during the hearing.

The Sixth Circuit held that the right
to be present at trial, under the
Constitution and federal rules, was
not violated by the exclusion of the
defendants arnd their counsel from the
in camera hearing in which the
prosecution explained its peremptory
challerges. The Court stated that
once the defense had established a
prima facie case of racial motivation
sufficient for the +trial court to
make inguiry of the prosecution,
there was nothiny more for the
defense to deo and their participation
was no lomger necessary for the trial
court to make its determination.

The Sixth Circuit limited its
decision to this case alone and
expressly declined to establish
general procedures to be followed
when a Batson challernge arises.

Donna Boyce

BLIND STRIKE PEREMPTORIES

The 6th Circuit found no Sixth Amend-
ment wviolation in the blind strike
method of exercisimngy peremptory chal-
lerge in United States v. Mosely,
F.2d __ , 40 Cr.L. 2364, 16 S.C.R. 3,
11 (1987). Under the blind strike
method, both the defense and prose-
cution exercise their peremptories
simultaneously without benefit of
knowingy who the other side is strik-
ing. The Court noted that since the
true nature of the peremptory chal-
lernge right is to reject rather than
select potential jurors, the mere
simultaneous exercise of challernges
does not impair the accused's rights
under the Sixth Amendment.

ABSENCE OF COUNSEL

Counsel for one of three jointly
tried co-defendants experienced an
unexpected schedulingy conflict during
the presentation of the prosecution's
case. As a result of the conflict,
counsel was unable to cross-examine
the prosecution's first witness (the
victim) but informed the trial court
he would be satisfied with any
cross-examination conducted by co-
defendant's counsel. The client's
objection to proceedimg in her
counsel's absence and her request for
a new attorney were denied. The Sixth
Circuit held that defense counsel's
absence from the trial proceedimgs
was per se prejudicial and ot
subject to a harmless error analysis.

Donna Boyce

Assistant Public Advocate
Major Litigation Section
(502) 564-7340
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