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You Can’t Post
That . . . Or Can You?
Legal Issues Related to
College and University

Students’ Online Speech

Neal Hutchens, University of Kentucky

Online activities increasingly represent a common part of the student expe-
rience. Along with seeking to engage students in positive ways in relation to
their online activities, colleges and universities must also deal with instances
of when students’ online expression potentially violates campus conduct
standards. This article provides a review of legal standards relevant to stu-
dents’ online speech, including an examination of cases arising in an online
context.

Online activities—such as using social networking sites like Facebook and Twitter

or taking academic courses wholly or partially online—now represent a common aspect of

student life and the higher education experience (Kord & Wolf-Wendel, 2009; Morris, Reese,

Beck, & Mattis, 2010). In embracing the potential benefits of students’ online activity, col-

leges and universities also face challenges related to when online communication potentially
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runs counter to institutional rules governing student conduct (Lipka, 2009; Mytelka, 2011;

Pikalek, 2010; Seitz, 2011; Su, 2010; Wandel, 2008). Higher education institutions must balance

safeguarding students’ legal rights related to freedom of expression against potential harm

to others, especially fellow students, caused by harmful online activity, such as bullying or

harassment.

This article addresses key legal issues raised by students’ online activities, particularly in

the context of permissible institutional authority to regulate student speech. Alongwith offering

a basic overview of general legal standards relevant to student speech issues at public and private

institutions, this article provides a legal analysis of court decisions involving student online ex-

pression. A review of these legal standards and cases can potentially assist student affairs profes-

sionals in better understanding this emerging area of law as well as help them to ensure that in-

stitutions adhere to applicable legal requirements. Practice and policy issues raised by the review

of cases are also discussed.

A Brief Overview of Legal Standards Related to Student
Speech

Part of examining issues related to students’ online speech entails contextualizing such

speechwithin the overall legal standards governing student expression. Aswith other issues deal-

ingwith the legal relationshipbetween colleges anduniversities and their students, an important

legal distinction often arises on the basis of whether a student attends a public or private institu-

tion. At public colleges and universities, institutions must adhere to First Amendment require-

ments and satisfy due process standards. For public and private colleges and universities, con-

tractually based standards also often create important legal obligations placed on students and

institutions in relation to student speech issues. Other legal sources, such as state constitutional

provisions, may provide additional legal standards relevant to student speech rights. This section

first considers issues specific to public institutions in relation to First Amendment concerns and

then turns to other legal obligations, especially those contractual in nature, that apply to public

and private colleges and universities.

The First Amendment and Public Colleges and Universities
U.S. Supreme Court decisions clearly establish that constitutional speech protections ex-

tendto students inpublichigher education(Kaplin&Lee, 2006).Cases also reveal that courtsgen-

erally have granted greater discretion for colleges and universities to regulate speechwithin a for-

mal instructional context than in other settings. In contrast, student speech takingplace in anon-

instructional setting often merits considerable First Amendment protection. If not aimed at ha-

rassing or threatening particular individuals, even distasteful or offensive student speech outside

of an instructional context generally receives strong First Amendment protection (Chemerinsky,

2009; Kaplin& Lee, 2006).
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Illustrative of the broad student speechprotections often available in noninstructional set-

tings, courts consistently have limited the reach of institutional authority over student speech

taking place in campus forums created for students to express their views and ideas (e.g., Board of
Regents ofUniversity ofWisconsin System v. Southworth, 2000;Healy v. James, 1972; Rosenberger v. Rector and
Visitors ofUniversity ofVirginia, 1995;Widmar v.Vincent, 1981). Although institutions are permitted to

require students and student groups to adhere to reasonable, content-neutral rules regulating the

time, place, andmanner of speech in such forums, they are not allowed to silence students on the

basis of expressing views disfavored by campus officials.

Unlike the broad First Amendment speech rights often possessed by students in a nonin-

structional situation, courts generally have recognized enhanced institutional authority in more

formal instructional settings. SupremeCourt decisions have resulted in considerable legal discre-

tion for colleges and universitieswhenmaking academic decisions, which limits students’ speech

rights in instructional contexts (e.g., Board of Curators of University of Missouri v. Horowitz, 1978; Re-
gents of University of Michigan v. Ewing, 1985). The Supreme Court’s decision in Hazelwood School Dis-
trict v. Kuhlmeier (1988) has proven important in framing the contours of institutional authority

over student speech in instructional settings. The case centered on secondary students, but mul-

tiple courts have applied the decision’s standards to cases involving higher education students. In

the case, the court determined that educators are permitted to impose reasonable regulations on

students’ curricular-related speech as long as they are doing so for legitimate pedagogical reasons.

Other Legal Standards and Students’ Speech Rights
Although generally unwilling to reduce the student and institutional relationship to

one merely contractual in nature, courts frequently turn to contract principles as an important

legal source in determining the obligations existing between public and private colleges and

universities and their students (Kaplin & Lee, 2006; Sarabyn, 2010). Contractual standards are

potentially more relevant at private institutions in determining the standards a college or uni-

versity must adhere to in relation to restrictions placed on student speech. Private institutions

generally possess considerable authority to determine the extent of any student speech rights,

but arbitrary enforcement or the post hoc adoption of restrictions on a student’s speech can result

in an enforceable contractual violation based on standards contained in the student handbook,

or other pertinent institutional policies, defining the rights and responsibilities of students

(Kaplin& Lee, 2006). Some private institutions, for example, offer protections for student speech

that parallel those provided under the First Amendment to students at public institutions. At

either a public or private institution, a student challenging a disciplinary actionmight argue that

the college or university breached its contractual obligations to the student by failing to follow

applicable policies and procedures.

Besides contractual standards, state constitutional provisions, statutes, and court deci-

sions are otherpossible sources of student speech rights atpublic andprivate institutions (Kaplin
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& Lee, 2006). Several state constitutions, for instance, provide for speech rights potentially more

expansive thanthoseprovidedunder theFirstAmendment. Somestate courtshave imposedaduty

onprivate colleges anduniversities toprovide studentswitha level ofprocedural safeguards in the

student disciplinary process that resemble the due process protections placed on public institu-

tions through the Fourteenth Amendment. State laws provide another potential source of legal

protection for student speech. In one of themost notable examples, California, underwhat is com-

monly referred to as the Leonard Law, requires private institutions with a nonsectarian mission

to provide students the same First Amendment speech protections as would exist at a public col-

lege or university (Ross, 2007). Although subject to certain limitations, private colleges and uni-

versities generally possess more legal leeway in the regulation of student speech than do public

institutions. Alongwith noting the significance of the public and private distinctionwith regard

to student speech rights, it is important to recognize that legal standards besides those grounded

in contract or the First Amendment can help to shape the permissible legal parameters of institu-

tional oversight.

Illustrative Legal Decisions Specific to Students’ Online
Expression

Building on the overview of legal standards generally governing student speech rights, we

now consider selected legal decisions specifically involving students’ online speech. Cases were

located using the Westlaw legal database through (a) a terms and connectors search using such

words and phrases as “students” and “online” and “First Amendment” and “speech” and (b) an

examination of the citation history of cases located through the terms and connectors search. Rec-

ognizing the important legal distinctions often made by courts regarding the context in which

student speech takesplace, this sectionfirstdiscusses cases involving an instructionaldimension,

including practicums and internships, and then turns to decisions taking place outside of formal

instructional settings.

Online Speech Cases with a Formal Instructional Dimension
Cases involving course discussions and communications. Concerning

curricular-related speech taking place in an online context, courts typically have adhered to the

general legal standards recognizing substantial institutional authority to regulate student speech

in instructional matters. In one decision that has emerged involving online speech, a student at

a public university challenged disciplinary action taken against him for online postings deemed

disrespectful toward other students in a class taught in a largely online format (Harrell v. South-
ernOregonUniversity, 2009). The university’s student conduct standards contained a provision that
dealt with disrupting educational activities and discussed engaging in communication that dis-

tractedordemonstrateddisrespect towardothers in the class.According touniversityofficials, the

studentmade comments that included critical assessments of classmates asserting that they had
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not bothered to read the other student postings or assigned class materials before making posts

on an online comment board. In reviewing the student’s claims, the court turned to the standards

announced in Hazelwood (1988), stating that the institution could regulate student speech that

created a legitimate and substantial disruption to the educational process.

In challenging the actions taken against him, the student relied on previous decisions in

whichcourts struckdowngeneral antiharassmentpolicies adoptedbycollegesoruniversities that

covered activity in and out of the classroom. In those cases, courts had determined that the poli-

cies in question were overly broad (i.e., restricted speech that was actually protected by the First

Amendment) or vague (i.e., the standardsmade it difficult for students to determine exactlywhat

types of speechwould be impermissible). The court inHarrell rejected these arguments, determin-

ing that the institution’s policy targeted speech in a narrowerway than did the cases onwhich the

student relied. According to the court, referencing disrespect in connection with the disruption

of educational activities in the relevant institutional policy provided sufficient notice to students

concerningwhat types of conduct and speech on their partmight violate permissible standards of

class conduct.

In addition to rejecting arguments that institutional rules related to class speech should

fail because of vagueness or overbreadth considerations, the court determined that the univer-

sity could discipline the student on the basis of his actual comments. The opinion stated that the

SupremeCourthad recognized considerable institutional discretion to regulate speech in the con-

text of the class environment. In addition, the court pointed out that the student could easily have

expressedhis viewswithout resorting to insultingother students.According to the court, theuni-

versity’s interest in creating a classroom environment conducive to student learning permitted it

to discipline the student based on the insulting nature of his online comments.

In another case dealing with an online course at a public college, Feine v. Parkland College
([Feine], 2010), the court reached a similar decision and, in fact, looked to the Harrell (2009) de-
cision for support. The student in Feine made online comments regarding another student that

the instructor deemed inappropriate, and the instructor warned the student in question, Feine,

to modify his future online postings directed at other students in the course. Feine continued to

make questionable postings, and the student who was the target of his online comments eventu-

ally initiated a harassment complaint against him. This series of events resulted in the initiation

of disciplinary action against Feine. In reviewing the matter, the court determined that the insti-

tution did not discipline the student for the content of his speech but, rather, for the student’s

“manner of writing and his personal attacks on the postings of another student” (p. 6). As such,

the court determined that the student could not rely on the First Amendment for protection. The

opinion stated that even if the student could establish that his actions qualified as expression de-

serving some degree of First Amendment protection, online class discussions did not constitute

a type of open student forum. Instead, the class environment, including its virtual aspects, rep-

resented a nonpublic forum. This meant that the college, in furtherance of legitimate pedagogical
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aims, could impose reasonable restrictions on themanner inwhich students communicated their

views.

One of the earlier cases involving online speech issues, Rollins v. Cardinal Stritch University
([Rollins], 2001), resulted in a similar outcome as the Feine (2010) and Harrell (2009) decisions. In
Rollins, a student at a private university was removed from a student cohort because of harassing

e-mails that he sent to fellowstudents. For instance, the student sent an e-mail to a female student

with an image of “kissing lips” and amessage appearingwith the e-mail stating that it was for the

man orwoman in one’s life (p. 466). He also sent the same student an additionalmessage concern-

ing a student at another institutionwhohad successfully avoided criminal liability for an Internet

posting involving the fantasy kidnapping, torture, and murder of a female classmate. Though ad-

vised to refrain from engaging in offensive conduct in class or by e-mail, the student continued to

send e-mails that upset other students.

After his removal from the cohort, the student challenged the disciplinary action taken

against him by the university. In assessing the student’s claims, the court discussed decisions in

several states that had imposed a legal duty on private institutions in the disciplining of students

similar to that placed on public institutions based on the due process clause of the Fourteenth

Amendment. This dutymeant that a private college or university could not arbitrarily expel a stu-

dent.According to the court, theuniversity satisfied legal requirements inproviding sufficientno-

tice to the student andbasing its actionagainsthimon legitimate institutional efforts tomaintain

a positive andwelcoming educational environment. The court pointed out that the student hand-

book informed students that the institution had the authority “to preserve for all its students

an environment that is conducive to academic pursuit, social growth and individual discipline”

(Rollins, 2001, p. 471). Such language, according to the opinion, put the student on notice that the
university reserved the right to regulate class exchanges.

Although an extensive body of case law does not yet exist, emerging case law such as that

discussed in this section suggests that colleges and universities, including public ones, possess

substantial authority to regulate students’ course-related online speech. Judicial recognition of

institutional authority in this area comports with the general legal standards approved by courts

in regard to student speech issues arising in the physical classroom.

Preprofessional placements: Practicums and internships. Courts also have

considered the legal standards that should apply in relation to online speech occurring outside of

the immediate class environment (whether virtual orphysical) that involve studentsundertaking

internships or practicums as part of fulfilling their academic requirements. One of the cases, Yoder
v.University of Louisville ([Yoder], 2009), demonstrates the potential importance of contractual stan-

dards at public colleges and universities as well as the need to provide clear notice to students re-

garding expectedprofessional standards.Yoder (2009) involved a studentwhowasdismissed from

a nursing program at a public university based on postings appearing on her personal page on the
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social networking site MySpace. In her postings, the student made comments about an obstetric

patient she observedduring the birthingprocess as part of the student fulfilling the requirements

of a nursing course. The studentmade online comments that included “Beautifulpregnantwomen

are beautiful, ormore like, only slightly distortedwith the belly.. .. Otherwise, pregnancymakes an

ok-looking woman ugly, and an ugly woman–fucking horrifying” (p. 4). In addition, the student

referred to the infant by the term “Creep” (p. 6).

The course’s instructor, upon learning of the online content, believed that the student vi-

olated the school of nursing’s honor code, the course’s confidentiality agreement, the terms of the

consent agreed to by themother, and the general standards of the nursing profession. The instruc-

tor brought the blog comments to the attention of administrators, and the studentwas eventually

dismissed from the nursing program.

In a lawsuit challenging the dismissal, the student claimed that the university violated her

constitutional rights. The trial court in Yoder (2009) ruled in favor of the student, though on con-
tractual grounds insteadofFirstAmendmentones, stating that thenursing school’s policies failed

to put the student on notice that her online postings could violate professionalism standards. In

reviewing thedecision, theU.S.Court ofAppeals for the SixthCircuit (Yoderv.UniversityofLouisville,
2011) held that the studenthadnot raised the contractual issue for the lower court to consider, and

the case was sent back to the trial court for further consideration.

Even though the initial ruling in favor of the student was not sustained on procedural

grounds, the original trial court opinion in Yoder (2009) has potential lessons for colleges and uni-
versities in relation to students’ online speech issues. According to the trial court’s opinion, the ap-

plicable standards governing the student’s conduct and speech activities referred to thedisclosure

of identifying information, but the court determined that the information posted by the student

did not constitute such information. It stated that if the school of nursing meant to include the

type of information contained in theposting then it bore a responsibility toprovide “fair notice” to

the student (Yoder, 2009, p. 16). The opinion discussed that the professionalism standards relied

onby the university failed to define the kind of conduct and information discussed by the student

in her online postings as contrary to the school’s standards. The court also found it relevant that

the student did not seek to hold herself out as a representative of the institution.

An important lesson from the Yoder (2009) case is that institutions need to make sure that

they put students on notice regarding the kinds of online speech that might violate student con-

duct or preprofessional standards. The importance of such noticemay be seen in a casewith some-

what similar characteristics, Snyder v. Millersville University ([Snyder], 2008). The decision involved

the removal of a public university student from a student teaching placement, which prevented

her from obtaining teacher certification. As part of her student teaching experience, the student

was provided a guide informing her that shewas expected to adhere to the sameprofessional stan-

dards as full-time teachers at the placement school. Student teaching placement coordinators for
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the university warned students not to refer to students or teachers on personal webpages or to

“friend” students and relayed a previous story concerning a student who had suffered dismissal

from a practicum for such activity.

The student ignored this advice anddiscussedherMySpacepagewith students at theplace-

ment school. In one incident, the student teacher confronted a student at her placement school

who had recognized and communicated with a friend of the student teacher as a result of view-

ing content observed through the student teacher’s MySpace page. The student teacher discussed

the incident involving the student on herMySpace page. In this same posting, the student teacher

appeared to refer to a school official as the reason for not wanting to apply for a permanent posi-

tion at the school. Additionally, the court discussed pictures of the student teacher on her page

that showed her with a caption entitled “drunken pirate” (p. 6). Officials at the placement school,

based on the MySpace postings and other problems related to professionalism and competency,

dismissed the student from her placement. This decision meant that the university could not

award the student an education degree because of state requirements, and the university offered

to permit the student to graduate with a degree in English instead.

In its analysis, the court determined that a threshold issue involved whether the student

should be viewed as a student or as an employee for purposes of her First Amendment claims. In-

fluenced by the fact that the student did not attend any classes at the university during the period

of the placement and the professional nature of the duties required of the placement, the court

determined that she occupied a role closer to a public school teacher rather than a university stu-

dent. This meant the student’s speech claims were subject to evaluation under First Amendment

standards governing public employees. Under these standards, eligibility for First Amendment

protection for the speech in question hinged on whether the student teacher was speaking as a

private citizen on amatter of public concern. According to the opinion, the speech at issue did not

raise issues of public concern so the student couldnotmake a First Amendment argument regard-

ing theMySpace postings. The court decided that the student shouldnot receive the samekinds of

First Amendment protections that often attach to student speech. Instead, the court analyzed the

student’s speech claims under the more restrictive standards applied to speech claims by public

employees.

In this evolving area of law, the Snyder (2008) and Yoder (2009) cases provide some interest-

ing contrasts. The lower court in Yoder (2009) did not consider whether any other legal standards
should apply besides those generally used to analyze student speech claims. The student in Yoder
(2009, 2011) was not in the same kind of full-time placement as was the student teacher in Snyder,
but the cases reveal courts grapplingwith how existing legal standards should apply to students’

online speech. The decisions demonstrate the need for colleges and universities to make clear any

heightened professional expectations placed on students’ online activities in relation to fulfilling

practicum and internship requirements.
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Online Speech Occurring Outside of a Formal Instructional Context
Institutional authority often diminishes in relation to student speech taking place outside

ofa formal instructional setting, especially forpublic collegesanduniversities.ThecaseMurakowski
v.UniversityofDelaware ([Murakowski], 2008) showsthe extensive speech rightspotentially available
tostudents insuchcontextsatpublic institutions. In thisdecision, thecourtheldthatauniversity

could not discipline a student for postingsmade on his personal website discussing violence and

sexual abuse, even though thewebsitewasmaintained on aweb server operated by the university.

Theuniversityhada responsibleusepolicy thatdirectedstudents to “abidebyall local, state

and federal laws thatpertain to communications and topublishing” (Murakowski, 2008, p. 575). The
policyadvisedstudentsnot toconsider Internetpostingsasprivateor evenconfinedtomembersof

the campus community, but it stated that the university intended to impose no other limitations

on content than those required by applicable law. In one posting, the student provided specific

instructions and alleged pictures of the various steps involved in skinning a cat. In another he

proposed, as a response to Sexual Assault AwarenessDay, to “obtain a sexual awareness t-shirt and

‘wear it while I’m raping some drunk girl in a dark alley’” (Murakowski, 2008, p. 577). In additional
postings thestudentdiscussedotherways toengage inviolenceandsexual assault againstwomen.

The institution charged the student with violating its computer use policy. In the ensuing

litigation, the court held that the university failed to demonstrate that the student’s “writings

caused a material disruption or was likely to do so” (Murakowski, 2008, p. 592). The opinion stated
that, although disturbing and offensive, the student’s online postings did not reveal any intent

to actually inflict harm and were not directed at specific individuals. The court did determine

that the university acted appropriately in its actions taken against the student in relation to

his ignoring an order not to return to his residence hall during the institution’s investigation of

his postings. The court’s response to these actions by the institution indicate that a college or

university is allowed to take immediate action in determining whether a student’s online speech

constitutes a credible danger to members of the campus community. Although not all courts

might have decided that the speech at issue inMurakowskimerited First Amendment protection,

the case is instructive of how students’ speech at public colleges and universities, including

online speech, often receives considerable First Amendment protection, especially when made

outside of an instructional environment.

A case involving a student at a public university inGeorgia, Barnes v. Zaccari ([Barnes], 2010),
further illustrates how institutional responses to students’ online speech must comport with

constitutional due process requirements and First Amendment standards. In Barnes, a student
attracted the university president’s anger through actions that included Facebook postings by the

student thatwere critical of a parking garage being constructed by the university. Eventually, and

against the advice of the institution’s legal counsel, thepresidentopted to administratively remove

the student. Althoughdismissing various claims raisedby the student against otheruniversity of-

ficials, the courtdetermined that thepresident acted in aunilateral fashion indenying the student
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an opportunity to receive a prewithdrawal notice of the allegations against him and in denying

him the opportunity for some kind of hearing before an impartial decision maker. Although not

directly addressing the First Amendment issues potentially at stake in the case, the decision

reinforces the need for institutions to satisfy due process standards and to follow established

policies and procedures in responding to online speech incidents. Along with identifying appar-

ent constitutional deficiencies, the court refused to dismiss a breach of contract claim alleging

that the university failed to follow its ownpolicies andprocedures in its treatment of the student.

Even as cases involving online student speech outside of instructional settings continue

to emerge and provide guidance for institutions, decisions such asMurakowski (2008) and Barnes
(2010) demonstrate the general principle that institutional authority over student speech often

diminishes outside of formal instructional settings, especially for public colleges anduniversities.

Althoughprivate colleges anduniversitiesmaychoose to exercisemore control over their students’

speech, they still must abide by established institutional policies and procedures or run the risk

of potential legal liability on the basis of failing to fulfill their contractual obligations to students.

Although online expression may garner heightened unwanted attention on and beyond campus

in comparison to other forms of student speech, a college or university, whether public or private,

must honor its legal responsibilities to students. This oftenmeans, especially in the case of public

institutions, that students possess substantial rights for online speech made outside of a formal

instructional setting.

Policy and Practice Considerations
Along with hopefully imparting the reader with a sharper understanding of the legal stan-

dards applicable to online student speech, a review of emerging case law in this area provides sev-

eral policy and practice insights. As a guiding principle, the cases reinforce the fact that online

activity often involves speech, and colleges anduniversities, bothprivate andpublic,must respect

accompanying legal protections for student expression. In responding to problems that arisewith

students’ online activity, institutionsmust not abridge students’ legally protected speech rights.

Importance of Shifting Contexts and Student Roles in Regulation of
Online Speech

The cases reviewed reveal how some students struggle in distinguishing the different con-

texts in which online speech takes place and how the various roles carried out by students result

in different kinds of legal protections and obligations depending on the specific situation. Deci-

sions such as Harrell (2009) and Feine (2010) illustrate that certain students may falsely assume

that the broad First Amendment protections generally available to citizens (including students)

exist in instructional contexts with an online facet. That is, some students may fail to grasp, for

instance, thatmaking an online comment for a course in a residence hall or in an off-campus apart-

ment is not legally equivalent to student speech often taking place in such locations and generally
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afforded substantial legal protection. Instead, such online communication is more legally analo-

gous to speechmade as part of a class session in a physical classroom.

A case such as Snyder (2008) illustrates the difficulty some students encounter in dis-

cerning relevant legal distinctions in what constitutes public and private information and

when institutions are permitted to take action against students based on their online activity.

The decision echoes the findings of research on students’ social networking activities and the

difficulties theymay encounter in navigating privacy issues (Timm&Duven, 2008). In Snyder, the
court evaluated the student’s online speech under the professional and legal obligations placed

on practicing teachers, resulting in much less expansive speech rights than those relied on in a

case likeMurakowski (2008). The Snyder case reinforced the importance of colleges and universities

helping students to understand that professionally-based conduct and ethical standards can

subject students’ online speech to heightened institutional regulation, even when the student

assumes the speech to be “private.”

Snyder (2008), along with Yoder (2009), suggests that student confusion could especially

arise in relation to practicums or internships, where students could run into difficulties in nav-

igating between their roles as preprofessionals versus their roles as students and in distinguish-

ing betweenwhat actually constitutes publically available speech not protected by any type of le-

gal privacy standards. Students could assume incorrectly, for example, that content on their social

networking pages from sites such as Facebook are somehow immune from scrutiny by university

officials on privacy grounds or are subject to expansive legal speech protections otherwise gener-

ally available to students and other citizens under the First Amendment.

In addressing students’ online activities, such as in orientation sessions and study skills

courses, the cases indicate the importance of emphasizing how context and role (e.g., acting in a

preprofessional capacity) may likely have more legal significance than the physical place where a

student engages in online activity. The decisions highlight the importance of helping students to

avoid relyingon false assumptions concerning their “private” online speechandavailable legalpro-

tections related to privacy that would provide them immunity from institutional scrutiny. Along

withprovidingspecificexamples thathelptoexplainthe importanceof role andcontext inrelation

to institutional authority to regulate students’ online speech, students might benefit from inter-

active activities where they are able to “wear” (perhaps literally) different kinds of online “speech

hats” that are subject to varying degrees of institutional regulation. Such activities could assist

students in better understanding the important nuances that accompany their online speech in

relation to the resulting level of institutional authority.

Shaping Institutional Responses and Policies Related to Students’
Online Speech

Even as institutions help students act responsibly in relation to their online activities,

colleges and universities must make determinations regarding the appropriate institutional
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practices and procedures to put in place, including such decisions as enactment of a formal stu-

dent social media policy. In considering the creation of such policies, colleges and universities

should assesswhether existing institutional rules already address the types of problematic online

speech at issue, as well as the benefits of creating a separate policy. Additional policies, if adopted,

needtoconformtopertinent legal standardsprotectingstudentspeech(Burl, 2011). Inconsidering

policies andprocedures,whether existingornew, theYoder (2009)decisionhighlights that colleges
anduniversities shouldplace studentsonappropriatenotice as towhentheir online activity could

violate institutional standards. In adopting a policy or amending existing standards, institutions

shoulddraft languagebroadly enoughtopermit for theemergenceofnewtechnologies (Burl, 2011).

In shaping institutional responses to students’ online speech issues, a key subject deals

with questions over any kind of formal or informal monitoring of online content or the appropri-

ate response by officials when confronted with questionable content (Burl, 2011; Stripling, 2011).

Although accessing online content generally available to the publicmaynot raise privacy concerns

in a legal sense, colleges and universities should consider carefully the extent towhich systematic

monitoring of students’ online activities comports with institutional values along with the fea-

sibility of such efforts, which would likely prove unwieldy at many institutions. Given the chal-

lenges presented by any type of systematicmonitoring, some legal commentators have raised con-

cerns that ad hoc monitoring or inconsistent enforcement practices could be viewed by courts as

arbitrary enforcement of student conduct standards (Van DerWerf, 2007).

Although this article suggests that institutions should tread cautiously in relation to any

kind of systematic monitoring of students’ online activity, college and university officials can and

should respond to questionable online speech that comes to their attention. For example, in the

Murakowski (2008) case, administrators became aware of the student’s online postings following

a complaint filed with the university police department. Although the court determined that

the student’s speech in that case received First Amendment protection not punishable under

the university’s computer use policy, it did not find fault with the university for launching an

investigation and removing the student from his residence hall to make sure that the student

posed no credible threat to other students. In fact, failure of an institution to respond adequately

to the kinds of concerns or complaints raised in Murakowski (2008) could subject a college or

university to possible legal liability. Besides potential tort concerns, bullying, harassing, or

threatening online speech could result in legal liability for institutions under civil rights laws

such as Title IX (Burl, 2011). This kind of possibility was present in cases like Feine (2010), Harrell
(2009), and Rollins (2001), in which students initiated formal complaints because of harassing

online speech. If the institutions had failed to properly address those concerns, they could have

faced potential liability under state or federal civil rights standards.

In responding to online speech issues, colleges and universities should recognize that,

even if a student’s online speech does not violate student conduct rules or other legal standards,

this does not leave an institution without recourse. When faced with student speech deemed
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hurtful and disrespectful, but nevertheless legally protected, a college or university should re-

spond by disavowing the objectionable expression. Besides reaching out to students who engage

in questionable online expression for voluntary counseling and intervention, a college or univer-

sity can provide support services to individuals on campus subjected to the negative effects of

such speech.

Addressing Issues Beyond Institutional Regulation and Authority
Although this article focused on legal decisions dealing with institutional regulation

of students’ online speech, colleges and universities should engage students more broadly and

deeply regarding issues related to their online expression. Student affairs professionals should

integrate consideration of institutional standards related to online expression within larger

efforts to help students avoid making negative choices in relation to their online activity. For

instance, online speech representing a credible threat against specific individuals or institutions

could subject a student to civil or criminal liability. Some students might be surprised to learn

that employers increasingly conduct searches for online content related to job candidates (Kolek

& Saunders, 2008). College and university educational efforts related to students’ online activity

also provide an opportunity to help students more fully comprehend the potentially negative

effects their online expression can have on others. Accordingly, as part of assisting students in

better understanding the parameters of institutional authority over their online expression,

colleges and universities have a more general opportunity to help students reflect on a range of

issues related to their online activity.

Conclusion
A review of legal decisions involving students’ online speech helps provide guidance to col-

leges and universities in navigating this emerging area of law. The cases suggest that, alongside

the need for clear institutional standards, colleges and universities should help students to un-

derstand the different kinds of online “speech hats” they wear. Some students, for instance, may

fail to recognize that enhanced institutional authority over student speech in instructional set-

tings applies to online activity, even when a student engages in class-related online expression in

a seemingly “private” setting such as a residence hall room. Similarly, although the cases reveal a

degree of legal uncertainty, student affairs professionals can help students recognize the poten-

tial applicability of professionalism standards to their online speech in relation topreprofessional

placements such as practicums and internships.

In responding to questions and challenges presented by students’ online expression, col-

leges and universities should not shy away from their general commitment to fostering student

growth. Engagementwith students regardingonline speech issuesprovides an avenue tohelp stu-

dents consider the overall positive andnegative implications of their online activities. Rather than

assuming a reactive position, colleges and universities should take a proactive stance in relation
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to students’ online activity, one that ensures that institutions respect students’ speech rights and

also enhances student learning and development.

References
Barnes v. Zaccari, 757 F. Supp. 2d 1313 (N.D. Ga. 2010).

Board ofCurators ofUniversity ofMissouri v.Horowitz, 435 U.S. 78 (1978).

Board ofRegents ofUniversity ofWisconsin System v. Southworth, 529 U.S. 217 (2000).

Burl, D. M. (2011). From Tinker to Twitter: Managing student speech on social media.NACUANotes,
9(7). Retrieved from
http://counsel.cua.edu/studlife/publications/nacuanotesmarch16.cfm

Chemerinsky, E. (2009). Unpleasant speech on campus, even hate speech, is a First Amendment

issue.William&MaryBill of Rights Journal, 17(3), 765–772.

Feine v. ParklandCollege, 2010WL 1524201 (C.D. Ill. 2010).

Harrell v. SouthernOregonUniversity, 2009WL 3562732 (D. Or. 2009).

Hazelwood SchoolDistrict v.Kuhlmeier, 484 U.S. 260 (1988).

Healy v. James, 408 U.S. 169 (1972).

Kaplin, W. A., & Lee, B. A. (2006). The lawof higher education: A comprehensive guide to legal implications of
administrative decisionmaking (4th ed.). San Francisco, CA: Jossey-Bass.

Kolek, E. A., & Saunders, D. (2008). Online disclosure: An empirical examination of

undergraduate Facebook profiles.NASPA Journal, 45(1), 1–25.

Kord, J., &Wolf-Wendel, L. (2009). The relationship between online social networking and

academic and social integration.College StudentAffairs Journal, 28(1), 103–123.

Lipka, S. (2009, May 1). Colleges using technology to recruit students try to hang on to the

conversation. TheChronicle ofHigher Education. Retrieved from
http://chronicle.com/article/Colleges-Using-Technology-to/117193/

Morris, J., Reese, J., Beck, R., &Mattis, C. (2010). Facebook usage as a predictor of retention at a

private 4-year institution. Journal of College StudentRetention, 11(3), 311–322.

Murakowski v.University ofDelaware, 575 F. Supp. 2d 571 (D. Del. 2008).

Mytelka, A. (2011, March 19). Student who posted anti-Asian video rant withdraws fromUCLA.

TheChronicle ofHigher Education. Retrieved from

14 doi:10.1515/jsarp-2012-6377 http://journals.naspa.org/jsarp C©NASPA 2012 JSARP 2012, 49(1)



Students’ Online Speech

http://chronicle.com/blogs/wiredcampus/quickwire-student-who-posted-anti-asian-

video-rant-withdraws-from-ucla/30480

Pikalek, A. J. (2010). Navigating the social media learning curve.ContinuingHigher EducationReview,
74, 150–160.

Regents of theUniversity ofMichigan v. Ewing, 474 U.S. 214 (1985).

Rollins v. Cardinal StritchUniversity, 626 N.W.2d 464 (Minn. App. 2001).

Rosenberger v. Rector andVisitors ofUniversity of Virginia, 515 U.S. 819 (1995).

Ross, J. (2007). Comment: Keeping free speech in the collegemarketplace of ideas: California

legislation as an imperfect solution to censorship by university administrators.

University of SanFrancisco LawReview, 41(4), 727–762.

Sarabyn, K. (2010). Free speech at private universities. Journal of LawandEducation, 39(2), 145–182.

Seitz, A. (2011, February 7). Miami lacks social media policy.Miami Student. Retrieved from
http://www.miamistudent.net/news/miami-lacks-social-media-policy-1.1966659

Snyder v.MillersvilleUniversity, 2008WL 5093140 (E.D. Pa. 2008).

Stripling, J. (2011, February 7). Panelists debate how far colleges should go tomonitor online

behavior.Chronicle ofHigher Education. Retrieved from
http://chronicle.com/article/Panelists-Debate-How-Far/126298/

Su, E. Y. (2010, February 17). Outrage over UCSD partymocking black culture. SanDiego
Union-Tribune. Retrieved from
http://www.signonsandiego.com/news/2010/feb/17/outrage-expressed-over-party/

Timm, D. M., &Duven, C. J. (2008, Winter). Privacy and social networking sites. In R. Junco&D.

M. Timm (Ed.):Using emerging technologies to enhance student engagement,NewDirections for
Student Services,No. 124 (pp. 89–102). San Francisco, CA: Jossey-Bass. doi: 10.1002/ss.297

Van DerWerf, M. (2007, March 2). Beware of using social-networking sites tomonitor students,

lawyers say. TheChronicle ofHigher Education. Retrieved from
http://chronicle.com/article/Beware-of-Using/28063/

Wandel, T. L. (2008). Colleges and universities want to be your friend: Communicating via online

social networking. Planning forHigher Education, 37(1), 35–48.

Widmar v. Vincent, 454 U.S. 263 (1981).

Yoder v.University of Louisville, 2009WL 2406235 (W.D. Ky. 2009).

Yoder v.University of Louisville, 417 F. App’x 529 (6th Cir. 2011).

JSARP 2012, 49(1) C©NASPA 2012 http://journals.naspa.org/jsarp doi:10.1515/jsarp-2012-6377 15


	You Can’t Post That . . . Or Can You? Legal Issues Related to College and University Students’ Online Speech
	Repository Citation

	You Can’t Post That . . . Or Can You? Legal Issues Related to College and University Students’ Online Speech
	Digital Object Identifier (DOI)

	You Canâ•Žt Post That . . . Or Can You?  Legal Issues Related to College and University Studentsâ•Ž Online Speech

